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In a previous column for the Journal 
(November 1989) titled “Children’s Rights 
and Righting Wrongs,” I discussed the 
plight of children often victimized by 
abusive parents, adults other than parents, 
or by an impersonal bureaucracy. The 
children of our society can be caught up 
in the spiral of physical or psychological 
pain that emanates all too often from 
divorcing parents or our drug laced city 
streets. The children of our society are 
being abused, neglected and abandoned 
in unprecedented numbers. I spoke of the 
tremendous need for the type of advocacy 
and protection for children that only law- 
yers can provide. This special issue of the 
Journal devotes a substantial and indepth 
look at childrens’ issues, societal problems 
and the role of lawyers in contributing to 
the solution of these problems. 

Advocacy, particularly advocacy for the 
rights and protections of children who are 
victims of the wrongdoing of others and 
cannot afford to pay for or cannot help 
themselves, is one of the highest callings 
of our profession. With a firm, abiding 
belief in the lawyers of Florida as honor- 
able people and professionals, I, along 
with Don Middlebrooks, chairman of The 
Florida Bar Commission for Children, 
sent a letter in December to all in-state 
members of The Florida Bar asking that 
you make the state’s children a priority 
by donating time to act as guardians ad 
litem or by contributing to the Bar’s 
Children’s Fund. 

In less than a month, some 526 lawyers 
indicated a willingness to be guardians ad 
litem. Bar members contributed more than 
$27,000 to the fund. Both numbers con- 
tinue to grow. Your response is not only 
a testimony to your generosity, but also 
an affirmation of your dedication to the 
highest ideals of professionalism and the 
role of lawyers in our society as counselors 
and healers. 

The Young Lawyers Division of The 
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To Volunteer to Help 
Is to Light a Candle of Hope 


by Stephen N. Zack 


Florida Bar, in cooperation with the Com- 
mission for Children and HRS, sponsored 
the “Christmas in January” project. Retail 
stores in several cities donated clothing 
and other items to be distributed to foster 
children. The Young Lawyers organized 
the campaign, sorted the items and noti- 
fied foster parents of the availability of 
items. The project is another example that 
lawyers do care about their communities, 
do care about the lives of others and 
do get involved as a profession in projects 
outside their practice of law. 

The Bar’s Board of Governors in No- 
vember resolved that “The Florida Bar 
should lead by example to ensure that the 
future generation of Floridians will grow 
up to be educated, self-sufficient, and 
productive citizens.” The resolution urges 
all public and private sector employers of 
attorneys io adopt written policies on 
childbirth and child care leave and encour- 
ages parental involvement in childrens’ 
education. It was a logical, necessary step. 


If we, as individual lawyers and as a 
profession, are to enlighten others, we 
must first follow our own advice—within 
our home, our law firm, and our commu- 
nity. And that is exactly what is now 
being done. 

By now most of us are sensitized to the 
enormity of the problems facing our chil- 
dren. The numbers used to portray the 
challenge regarding “crack babies,” drop- 
outs, addicts, criminals, abuse, and neglect 
are simply staggering. But most im- 
portantly, each child is an innocent victim. 
Each case reflects the failure of a person, 
an agency, an institution or the system to 
function as it should, as it must. And each 
case demonstrates immense human 
tragedy and suffering. 

The role of lawyers is not to “deal” with 
the numbers. Our role is to be counselors 
and healers in individual cases in an 
attempt to prevent the failures, rectify to 
some extent the damages, and perhaps in 
some way diminish the human suffering. 
The more of us who are involved, the 
more individuals are served—and the “num- 
bers” will take care of themselves. 

The articles that follow in this special 
issue of the Journal provide a multiper- 
spective look at the social and legal milieu 
in which our children live. Most impor- 
tantly, the authors give us hope because 
they point the way to how you as a lawyer 
can get involved—make a difference in 
individual innocent, victimized lives. 

The old adage of “don’t curse the dark- 
ness; instead light a candle” is so true in 
regards to the childrens’ issues we now 
face. By helping an innocent child as only 
you can as a lawyer, you have lighted a 
candle. Thousands have been or are being 
lighted, but certainly there is still need of 
more. As Bar President, as a lawyer and 
as a father, I urge you to get involved. It 
certainly will affect a child’s life—but be 
advised, it could also profoundly affect 
yours too! 
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Matters of Opinion 

David W. Young writes regarding abor- 
tion in the January issue: “Is it a matter of 
privacy when one human being who 
exercises almost total control over the 
survival of another choses to kill that 
person?” His argument and that of most 
anti-abortion people is based on the 
assumption that an embryo, whether it be 
three minutes or three months old, is a 
person, a human being. That, to say the 
least, is a matter of opinion, and the U.S. 
Supreme Court has declared: “If there is 
any fixed star in our constitutional con- 
stellation, it is that no official . . . can 
prescribe what shall be orthodox in... 
matters of opinion. . .” West Va. State Bd. 
of Edu. v. Barnette (1943). 


S. Victor TipToN 
Maitland 


Court Gives “Plain Meaning” 
to Rule 11 

I must commend Joseph H. Varner and 
Frederick S. Schrils for their excellent 
article entitled “Practitioner’s Introduc- 
tion to Rule 11 of the Federal Rules of 
Civil Procedure” in the December 1989, 
issue. 

The authors addressed the sanctions 
that the court can impose for a violation 
of Rule 11. However, a recent U.S. Su- 
preme Court decision has shed additional 
light on this particular matter. Specifi- 
cally, in Pavelic & LeFlore v. Marvel 
Entertainment Group, —— U.S. —~, 3 
F.L.W. 955 (1989), the Court held that 
sanctions for violation of Rule 11 may be 
imposed only against the individual attor- 
ney who signed the questionable pleading 
or other paper, and may not be imposed 
against the law firm of the signing attor- 
ney, even when the attorney signed on 
behalf of the firm. 

The Pavelic & LeFlore case arose when 
the district court imposed a Rule 11 
sanction in the amount of $100,000 against 
Pavelic & LeFlore (the firm) on the ground 
that one of the allegations in the amended 
complaint had no basis in fact and had 
not been investigated sufficiently. The firm 
sought to relieve itself of the sanction via 
motion, citing, among other reasons, that 
Rule 11 empowers the court to impose a 
sanction only upon the attorney who 
signed the paper, not upon that attorney’s 


law firm. The district court rejected this 
contention, and the Court of Appeals for 
the Second Circuit affirmed, 854 F. 2d 
1452, 1479 (1988), thus placing itself in 
square disagreement with an earlier hold- 
ing of the Fifth Circuit that Rule 11 
authorizes sanctions against no attorney 
other than the individual lawyer or law- 
yers who sign court papers. Thus, certiorari 
was granted by the U.S. Supreme Court. 

The Supreme Court analyzed Rule 11, 
giving it its “plain meaning.” The Court 
noted that there was some merit to the 
respondents’ contention that the policies 
underlying Rule 11 would best be served 
by holding a law firm responsible for its 
attorney’s violations. This policy would 
presumably create strong incentives for 
internal law firm monitoring. However, 
the Court ultimately felt that the purpose 
of Rule 11 would be better served by 
holding the individual attorney personally 
responsible for his or her actions. 

As the Supreme Court pointed out, “the 
message thereby conveyed to the attorney, 
that this is not a ‘team effort’ but in the 
last analysis yours alone, is precisely the 
point of Rule 11.” (at p. 957) (emphasis 
added) 


CATHERINE B. PARKS 
Ft. Lauderdale 


Rule 11 Update 

The December 1989 article in the Bar 
Journal entitled “Practitioner’s Introduc- 
tion to Rule 11 of the Federal Rules,” by 
Varner and Schrils states that the U.S. 
Court of Appeals for the 11th Circuit has 
not yet ruled on the question of whether an 
attorney has a continuing duty, under Rule 
11, after he files a paper, to withdraw it, or 
to amend it if he later learns it is not well- 
grounded. The 11th Circuit did so rule, on 
July 20, 1989, in the case of Corporation of 
the Presiding Bishop of the Church of 
Jesus Christ of Latter-Day Saints v. Asso- 
ciated Contractors, Inc., __— F.2d —__, 3 
FLW (Fed.) C950. 

KENNETH D. STERN 

Boca Raton 


Editor’s note: The court held Rule 11 did 
not impose a continuing obligation on the 
appellant to amend its complaint, “at least 
if the complaint was reasonably interposed 
in the first place.” 
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s you peruse this Journal issue 
you may notice some depar- 
tures from the content and 
style of presentation you have 

come to know as familiar in your monthly 
magazine. The changes—many made in 
response to answers provided on the read- 
ership survey questionnaires mailed to Bar 
members late last year—are designed to 
make this special issue readable, and worth 
keeping around the office for awhile. 

Rather than the usual selection of arti- 
cles on topics ranging from securities 
regulation to the rule against perpetuities, 
the Editorial Board, Florida Bar Commis- 
sion for Children, and staff have worked 
together closely to present a package of 
leading experts’ views on issues affecting 
the next generation of Floridians. A num- 
ber of very talented persons have worked 
hard on this issue, under the direction of 
guest editor Carolyn Glynn and commis- 
sion Chairman Don Middlebrooks, with 
the hope that it will focus our profession’s 
attention on critical topics facing children— 
and parents—in the 1990's. 

Some of the new ideas brought to bear 
on this issue of the magazine are unmis- 
takable. You said in the survey the Jour- 
nal should be made more attractive; at the 
request of the Commission for Children, 
Miami artist Maryliz Maggio donated 
many hours to creating a distinctive illus- 
tration to accompany each of the lead 
articles. You also said in the survey you 
would like to see acknowledged experts 
focus on timely topics. Many of the names 
listed on this month’s contents page are 
known to you. Others, while perhaps less 
well-known, also offer insightful views 
from a perspective Lawton Chiles accu- 
rately calls “the front lines” of a battle 
going on in every courtroom and in many 
law offices throughout our state. The 
battle for better child services and progres- 
sive new laws to protect children will be 
transferred next month to Tallahassee, as 
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EXECUTIVE DIRECTIONS 


About This Journal Issue 


by John F. Harkness, Jr. 


the legislature convenes to consider many 
of the topics raised in the articles that 
follow in this issue. As you may have seen 
in the February 15 Bar News, the Board 
of Governors has asked the Commission 
for Children to move forward with a 
number of its legislative proposals. 

Many of you already have responded 
to President Zack’s request to support The 
Florida Bar Children’s Fund, dedicating 
your time to serve as a guardian ad litem 
through the State of Florida Guardian 
Ad Litem Program or donating funds to 
support the other projects being set up to 
benefit children. 

I hope you will spend some time with 
this special issue. Members of the Com- 
mission for Children are open to your 
comments, suggestions, or offers to help 
in this profession-wide effort on behalf of 
our most vulnerable citizens. Chaired by 
Don Middlebrooks of Miami, the interdis- 
ciplinary commission is made up of Su- 
preme Court Justice Leander J. Shaw, Jr.; 
judges Hugh S. Glickstein of West Palm 
Beach and William E. Giadstone and 
Steven Levine of Miami; legislators Lois 


J. Frankel of West Palm Beach and Sherry 
D. Walker of Waukeenah; Orlando County 
Commissioner Linda Chapin; Bob Allen, 
director of film and tape production for 
Disney/ MGM; Dr. Kay Hanley, president 
of the Florida Medical Association; Kath- 
erine Kamiya of the Ounce of Prevention 
Fund of Florida; Jack Levine of the 
Florida Center for Children and Youth; 
Robert McKnight of the Planned Devel- 
opment Company; Bradenton Herald Pub- 
lisher Dorothy Ridings; Merle Springer, 
president of Eckerd Family/Youth Alter- 
natives, Inc.; Drucilla Carpenter and Wil- 
liam Bentley of the Florida Network of 
Youth and Family Services; Jane Curran, 
executive director of The Florida Bar 
Foundation; Annette Boyd Pitts, execu- 
tive director of the Florida Law Related 
Education Association; Joan Nabors and 
Pat Griffith O’Connell of the Department 
of Education; Audrey Schiebler of the 
Florida Institute for Child Health Policy; 
Jane Hunter Shaeffer, director of the 
State of Florida Guardian Ad Litem Pro- 
gram; State Courts Administrator Ken- 
neth Palmer; Dr. Gwen Wurm of the 
University of Miami; Dr. Maude Lofton 
of Jacksonville; Kathy Geller Chinoy of 
Jacksonville; Louis de la Parte, Jr., of 
Tampa; Renee Goldenberg of Ft. Lauder- 
dale; Nancy S. Palmer of Orlando; Patsy 
Palmer of Key Biscayne; Janet Reno of 
Miami; Samuel Streit of Tallahassee; Steve 
Uhlfelder of Tallahassee; Hilarie Bass of 
Miami; Rachel Blechman of Miami; 
Martha Hartley of Orlando; Marlene Berg 
of Coral Gables; Marcia Cypen of Miami; 
Michael Glazer of Tallahassee; Albert 
Hadeed of Gainesville; Marlene Josefsberg 
of Miami; Elaine Krupnick of Ft. Lauder- 
dale; Roderick Petrey of Miami; Mary 
Raspet of Sanford; Mary Scriven of 
Tampa; H. William Walker, Jr., of 
Miami; Susan Werth of Miami; Christina 
Zawisza of Miami; Joni Goodman of 
Miami, staff director. 
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For Under $200, You Can Get Organized. 


Now you can easily organize your litigation dates. You can ignore expensive legal 
software. Here’s how to get organized fast and make docket/calendaring easy. 


No panacea - Despite what some computer companies 
want you to believe, the computer will not replace your 
appointment calendar. Paper calendars fit in your 
hand, go anywhere, and don’t need an operator’s man- 
ual or electricity. 


Lawyers’ special needs - If you’re involved in litigation, 
you already know the special calendaring requirements 
- court mandated deadlines, and complex date calcula- 
tions. That’s a lot of work and worry about accuracy 
and oversights. 


Turning fears into freedom - Here’s how Abacus can 
help you turn nightmares (missed deadlines, sanctions 
and malpractice) into a smooth running practice. 


Speeding the daily mail - Let’s start with a daily routine. 
The mail arrives. You pull out the date related papers. 
Then you calculate deadlines, write them in the book 
along with reminders, and update your files. With Aba- 
cus, One entry and the deadline is calculated for you. 
Optional reminders are posted, and your calendar, 
(along with case and client cross references) is instantly 


updated. Any conflicting appointments are displayed 
immediately. 


Seeing it your way - Do you want to see your calendar a 
week-at-a-glance? Do you need a combined office 
calendar plus separate schedule sheets for each case 
file? With Abacus, such custom calendars are a snap. 


Handle Court Deadlines - You prepare a complaint and 
file it. You could look up all the court deadline rules, 
manually calculate the various deadlines, clear them 
against the master calendar and your own calendar, 
make out a case schedule sheet, and hope that you 
didn’t make any mistakes. Abacus makes it worry free. 
The first time you use Abacus, just enter the various 
court rules for deadlines. After that, with each new 
case, your rules will automatically calculate deadlines 
and post them on your calendar. 


Easy rescheduling - As you proceed with the case, the 
judge changes a date, and opposing counsel completes 
an event early. Both actions affect your deadlines. Do 
you have to recalculate all the dates, find the old dates 
in your calendars, erase them and enter the new dates, 
and make out a revised case calendar sheet? Abacus 
can automatically revise the deadlines, then print a new 
case schedule sheet and master calendar on your com- 
mand. 


A management marvel - You decide to take a much 
needed vacation. You have Abacus show only your 
important appointments and deadlines (court appear- 
ances and depositions) for the next month. You find 
the best week to go, print a full calendar for that week, 
and then shift those events to your associates. Within 
seconds, Abacus prints new calendars for each, incor- 
porating all the new items. 


Advance planning - You need a list of all of the trials 
coming up in the next six months. Do you go through 
all of the active files, or page by page through the 
master calendar? Abacus can print just the trials 
calendar on one sheet in a keystroke. 


Reviews - You need a recap of how many depositions 
and trials were handled by your office last year. With 
Abacus, you simply select what you want and the report 
gives you the counts. 


Mailing made easy - You'd like to send an an- 
nouncement to all of your clients, prospects and peers. 
Do you research your files, one by one, and build a 
mailing list with your word processor? Abacus easily 
selects categories of people, then generates labels or a 
"mail merge” file automatically. 


Malpractice minimized - Practices with computerized 
docket/calendar systems have fewer malpractice claims, 
and therefore get lower insurance rates! Isn’t it nice 
that the computer saves you money? 


Software doesn’t have to be expensive just because it’s 
for lawyers. Does it seem like most legal software is 
priced for big firms? Abacus is serving lawyers who ap- 
preciate quality software, toll free hotline support, and 
low prices. You can own Abacus software for only $199 
non-network or only $299 multi-user network (and that 
includes case management and client tracking modules 
too!) That includes six months of unlimited, toll free 
support. You'll have fast, clear answers from friendly, 
knowledgeable experts. 


Six Month Money Back Guarantee - Here’s a safe way 
to see the benefits. Order now and take up to six full 
months to try it. If you’re not satisfied for any reason, 
return it for a full refund. With this six month money 


back guarantee, there’s absolutely no risk. Call toll-free 
today. 


Abacus Data Systems, Inc. 


800-444-4979 


Florida’s Children 
Human Capital 


the fight 
for the 
soul 

of our 
society 


by Lawton Chiles 
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raveling around our nation and 
state, I have noted a growing 
awareness among Americans 
from all walks of life of the 
correlation between a country’s willing- 
ness to make necessary investments in 
“human capital” and its economic com- 
petitiveness. With peace breaking out in 
Eastern Europe and the Soviet Union, 
with despots on the run and democracy 
on the ascendancy, with real time commu- 
nication dispensing the fruits of genius at 
lightning speed, “people power,” the ca- 
pacity of the mind to innovate and dream, 
has taken on new meaning. Never before 
has the power of ideas been so potent. 
Today, this genius and the ideas it gener- 
ates are the new wealth. 
The advantage which once accrued to 


an America blessed with natural wealth 
measured in timber, steel, and agricultural 
abundance is now manifested by countries 
which nurture their young. These societies 
organize and integrate themselves in order 
that their young people might realize their 
full potential. 

Forty years ago Japan had the highest 
rate of infant mortality among ranking 
nations; today it has the lowest. A preg- 
hant woman in Japan is held in high 
esteem and is accorded a position of high 
honor. This is true throughout the emerging 
so-called “economic tigers” of the Pacific 
Rim. A baby born in South Korea, Tai- 
wan, or Singapore has a better chance of 
survival than in the United States. As one 
respected commentator noted, “The tradi- 
tional Asian system concentrates a larger 
share of social energy on the preparation 
of the young than we do in America.” 

The result of our collective neglect is 
seen later in children who are frustrated 
in school and fail in life. The statistics of 
despair are compelling: 

© Every 90 seconds somewhere in the 
United States a child is born to a mother 
who uses cocaine. 

e For the second year the FBI re- 
cently announced the rate of violent crime 
has increased. 

© In 1989 the population of state and 
federal prisons increased to its highest 
point in history, a total of 673,565 by June 
30, representing an increase of 46,004 pris- 


oners cr 7.3 percent since January 1, a 
larger increase in six months than prisons 
have ever experienced in a full year. 

¢ Our national prison industry con- 
sumes more than $13 billion a year, an 
amount more than 10 times what we 
spend on Head Start. 

Yet we need not despair over remedies 


for these problems. In the past 20 years 
we have begun to unravel the mystery of 
human motivation. We know now that 
between the ages of zero and two most 
children can learn a great deal. Through 
a primary “care giver” who comforts them 
when they cry, babies learn empathy and 
trust. They learn to sequence and learn 
that the world around them has a past, 
present, and future. With love and atten- 
tion these children will develop a sense of 
the world as a warm and nurturing place. 
However, today as we contemplate the 
role of The Florida Bar in this fight for 
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the soul of our society, there are thou- 
sands of children in bleak rooms across 
Florida who are left to cry. Children who 
will never learn to sequence. Children for 
whom there will never be a past from 
which to construct a present with which 
to build a future. These children will 
always live in a dark and desperate 


moment. Without significant intervention, 
they will never understand the conse- 
quences of their acts. They have learned 
helplessness. Without assistance, they will 
inevitably become the dependent, the 
alienated, and the violent. 

If we recognize these challenges as com- 
pelling arguments of conscience but also 
imperatives of our economic well-being, 
what must we do? This special issue of the 
Bar Journal and President Steve Zack’s 
creation of The Florida Bar Commission 
for Children are noteworthy first steps. 

In this issue, Don Middlebrooks and 


Buddy Streit advocate the range of re- 
forms and improvements required to pro- 
vide reasonable support for children. Betty 
Castor elegantly articulates the connection 
between the child’s need for support and 
the student’s desire to learn. 

A very significant part of the issue is 
dedicated to the observations of four 


exceptional authors who are examples of 
what I call entrepreneurs of social change. 
These are truly extraordinary lawyers and 
pediatricians who have dedicated their 
time, talents, and creativity to the cause 
of our society’s most vulnerable and dam- 
aged members. 

Doctors Gwen Wurm and Walter Lam- 
bert, two young pediatricians, have 
authored a tough, straight-talking piece 
on cocaine babies and parental rights. 
Nancy Schleifer makes a well-informed 
and impassioned plea for additional sup- 
port of the guardian ad litem program. 


Certainly our profession bears a special 
responsibility to represent unprotected and 
defenseless children. Janet Reno speaks 
from the special vantage point of a prose- 
cutor for greater community cooperation 
in support of our families. These are 
compelling messages from the front lines. 
We must listen. 


I am deeply honored and inspired by 
this opportunity for the Collins Center for 
Public Policy to work with The Florida 
Bar. The trustees of the Collins Center 
have identified the development of “hu- 
man capital” as a central and long-term 
mission of the center. We believe that this 
partnership is the beginning of a long 
journey which leads us to a more humane 
and productive society.0 


Former U.S. Senator Lawton Chiles is 
director of the LeRoy Collins Center for 
Public Policy, and chairs the National 
Commission to Prevent Infant Mortality. 
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“For these are all our children:.... 
We will all profit by, or pay for, ~~ 
whatever they become.” 
James Baldwin 
lorida is a beautiful state, 
rich in natural resources. 
Indeed, Art. 8 §2 of the Flor- 
ida Constitution sets forth 
“the policy of the state to conserve 
and protect its natural resources and 
scenic beauty.” But do we have a state 
policy to conserve and protect Florida’s 
most precious resource — its children? > 

Too many Florida children die at birth, 
are born cocaine-exposed, are abused and 
neglected, or drop out of school. Too many 
Florida children live in poverty while sur- 
rounded by wealth. Too many Florida children 
commit crimes. And while they are children, too many 
have children themselves. 

We Floridians are not alone in this, although we rank near the 
bottom of the nation in terms of services available for children. As the 
Committee for Economic Development, composed of over 200 business executives 
and educators, recently reported: 

This nation cannot continue to compete and prosper in the global arena when more than ~ 
one-fifth of our children live in poverty and a third grow up in ignorance. And if the nation cannot : 
compete, it cannot lead. If we continue to squander the talents of millions of our children, America Tie, 
will become a nation of limited human potential. It would be tragic if we allow this to happen. America must a 
become a land of opportunity — for every child.! a 

Our hope, as Floridians and as Americans, to live in freedom with economic prosperity stands in jeopardy unless ~~ 
we act to save our children. 

Each of us has a stake in this. As parents we know the wrenching feeling of seeing pain on the face of a child who is 
unable to communicate beyond tears. Do the tears disappear or is the pain any less if ignored? Can we look away because 
the child was born to someone else? 
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employers and mem- 
Cf bers of law firms we know 
‘the economic impact of em- 
‘ployees who are deficient in 
basic skills and marginally liter- 
ate. We see the economic pres- 
sures which make it difficult for 
families to. take care of children or . 
to’participate in their education. 
As lawyers we have special responsi- 
bilities. The courts are increasingly in- 
volved with children. On a daily basis, judges 
and lawyers adjudicate the rights of and affect 
ae theflives of thousands of Florida children. And 
we are not doing an adequate job. 
__ For example, Florida’s dependency system is flooded 
_With reports of abused and neglected children. Because of 
constraints upon personnel and resources, the dependency 
system is unable to handle these cases within the statutory time 
_Jimits for moving children through emergency shelters and. foster 
_b6émés into permanent placements. The Office of the State Courts 
ministrator and the auditor general report that 22 percent of cases remain 
: \ B3 open for more than 180 days, despite the statutory maximum of 60 days. Statistics 
_also.show that children remain in foster care for an average of two and a half years, 
_fiuch longer in some counties, when the statutory maximum is 18 months. These statistics 
dreadful delays, each of which means a delay in a child’s ability to settle into a home, to 
_ for yor repair attachments to family members or others. The impact of these failures is described 
_ ' ne Article by Dr. Gwen Wurm and Dr. Walter Lambert on page 36. 
a fs p (. SEANCES ‘are being lost. Sometimes the violence is immediate, as in the case of two-year-old Bradley McGee, 


Remain Silent 


who died two months after being returned 
by the courts to his mother and stepfather, 
when his head was repeatedly thrust into 
a toilet because he soiled his diapers. 
Other times the violence comes later, when 
the abused or neglected child becomes the 
killer. 

Lawyers have to step forward — to 
represent those whose rights are being 
adjudicated, to serve as guardians ad litem 
for children, to explain why resources 
must be made available, to join with 
doctors and other groups to establish state 
policy. 

As president, Steve Zack decided to 
make children’s issues a priority of The 
Florida Bar. He appointed the Commis- 
sion for Children, composed of lawyers, 
judges, doctors, business executives, and 
others involved with children’s issues. The 
Florida Bar Foundation, which had al- 
ready begun devoting significant amounts 
of interest on trust account proceeds to 
children’s needs, is assisting the commis- 
sion. James Fox Miller, president-elect of 
the Bar, has indicated his intention to 
continue the emphasis on children’s issues 
during his year as president. 

Each of us needs to participate. And 
we need to involve others in our efforts. 
The following actions on behalf of the 
children of Florida are recommended. 


Florida Bar Children’s Fund 
Please join those lawyers who have 
contributed to The Florida Bar Children’s 
Fund. These funds will allow enhanced 
representation of children, pilot projects 
to demonstrate effective solutions, and 
public education about the needs of chil- 
dren. In concert with funds raised by 
other professions, our contributions can 
help make a difference in children’s lives. 
Lawyers and their families have been 
fortunate in their economic circumstances 
and should participate in this fund. 


Representation of Children 
A greater investment of time by lawyers in the 
system is necessary, if we are to protect the 
important rights of the children and families 
whose lives come under the control of the 
system. 


The Florida Bar, 547 So.2d 909, 910 (Fla. 
1989). 

We must act to assure effective advo- 
cacy for children within each forum where 
their interests are at issue. We should 
expand the guardian ad litem program by 
providing increased funding for the pro- 
gram and by providing counsel and/or a 
guardian for every dependent child, and 


An investment 
in a child that 
keeps that child 
out of prison as a 
teenager saves 
society dollars and 
a victim pain 


by mandating representation of children 
in specific proceedings, including contested 
custody, visitation, and juvenile cases. F.S. 
Ch. 39 should be amended to allow circuits 
to utilize foster care review boards. Lawyers 
should step forward and volunteer to 
serve as guardians ad litems and as mem- 
bers of citizens’ review boards for foster 
care. If you are willing to serve, please 
notify The Florida Bar. 

The provisions of F.S. Ch. 39 with 
respect to termination of parental rights 
should be amended in several respects. 
The child abuse definition of § 39.01 
should be amended to include a child born 
drug- or alcohol-exposed. The guardian 
ad litem should be permitted to initiate 
proceedings to terminate parental rights 
and the state attorney should be permitted 
to appeal a dependency action. The peti- 
tioning party in a termination of parental 
rights proceeding, including the guardian 
ad litem, should be expressly allowed to 
show evidence of severe and continuing 
abuse or neglect even when there is no 
prior adjudication of dependency and no 
previous performance agreement. The Flor- 
ida Bar and the American Bar Association 
Center on Children and the Law are 
presenting specific recommendations to 
the legislature concerning revision of Ch. 
39. 

A family court division within the cir- 
cuit court should be established and 
supported with financial resources. A fam- 
ily court division would handle cases 
involving children now scattered through- 
out the court system and would encourage 
development of special interest, experi- 
ence, and expertise in its judges. American 
Bar Association policy and the Governor’s 


12 THE FLORIDA BAR JOURNAL/MARCH 1990 


Constituency for Children recommend a 
family court, which should be adopted by 
tule of the Supreme Court and supported 
by the legislature. 

Within the profession we must elevate 
legal work on behalf of children. “Pediat- 
ric law” is important to our society and 
should be recognized as such. 


Early Intervention 
and Prevention 

We are wasting money today trying to 
cope with outcomes that could have been 
avoided had we invested money on early 
intervention and prevention. Every parent 
knows that an ounce of prevention is 
worth a pound of cure. Why have we 
failed to formulate state policy around 
this basic truth? Adequate prenatal care 
that avoids the high technology heroic 
measures necessary to save a premature 
baby is cost effective. An investment in a 
child that keeps that child out of prison 
as a teenager saves society dollars and a 
victim pain. 

Early intervention and prevention pro- 
grams work. Lawyers and their families 
who are interested in documentation of 
such programs should read Lisbeth Schorr’s 
outstanding book, Within cur Reach. 

Pay now or pay later has meaning 
outside the automotive shop. 

The following recommendations will im- 
prove and strengthen programs that serve 
Florida’s children, particularly children 
who live in low income environments and 
are confronted with heightened risks.4 

1. Expand Medicaid to cover all preg- 
nant women and infants up to the level 
permitted by federal matching fund 
grants. 

Federal law now allows states to extend 
Medicaid coverage and receive federal 
matching funds — amounting to 55.18 
percent of the cost in Florida’s case — for 
services provided to pregnant women and 
infants (up to age one) with family in- 
comes below 185 percent of the federal 
poverty level. During the mosi recent 
legislative session, Florida expanded its 
Medicaid program to cover pregnant 
women and infants up to 150 percent of 
the federal poverty level. Florida has not 
yet exercised the full option. Since the 
state’s prenatal care and infant mortality 
Statistics lag so badly behind those for 
other states, including most Southern states, 
full implementation of the option should 
be a priority. 

2. Provide sufficient state funding for 
the WIC program to ensure that all eligi- 
ble pregnant women, infants, and children 


are able to enroll and receive food supple- 
ments. 

Each dollar spent to provide to preg- 
nant women nutritional and health benefits 
through the Supplemental Food Program 
for Women, Infants and Children (WIC) 
saves three dollars by reducing the inci- 
dence of low birth weight and, thus, the 
need for expensive medical care. Children 
who receive WIC supplements avoid ane- 
mia, growth retardation, and other adverse 
outcomes that can inhibit growth and 
development. Yet the federal WIC pro- 
gram is sufficiently funded to reach only 
about one half of all eligible women, 
infants and children. Florida should ap- 
propriate state funds to reach substantial 
numbers of additional women, infants and 
children with a plan to reach full coverage. 

3. Further increase child care funding 
and improve standards governing the qual- 
ity of care. 

In 1989, the legislature doubled funding 
levels for the state’s pre-kindergarten pro- 
gram, increased subsidized day care slots 
by 15 percent, increased child care reim- 
bursement levels, provided training funds 
for child care workers, established a child 
care loan program, and improved resource 
and referral services. These improvements 
are extremely important. Further expan- 
sions through phased-in budget increases 
in future years also are necessary. 

Equally important, the state still falls 
far behind other states in ensuring that 
child care services are of high quality. The 
problem is particularly serious in the case 
of children in nonsubsidized programs. 
Florida must focus on achieving impor- 
tant quality improvements in current 
standards governing staff-to-child ratios, 
group size requirements, and minimum 
space requirements. 

Florida should improve the staff-to- 
child ratios which child care providers 
must meet in order to be licensed. Flor- 
ida’s ratios for children in subsidized care 
facilities are generally acceptable. In non- 
subsidized facilities, however, Florida’s 
allowable ratios are worse at every age 
than the ratios permitted in at least three- 
quarters of the states, and permit far too 
many children, especially at the infant and 
toddler stage, to be cared for by a single 
adult. Good staff-to-child ratios have been 
found to have a positive effect on chil- 
dren’s test scores and appear to be 
particularly important for infants in group 
care. 

In 1989, Florida was one of 25 states 
that did not place group size limitations 
on child care programs, despite the fact 


that national studies have shown that 
large group sizes in child care facilities 
appear to have adverse effects on chil- 
dren’s development (particularly in the 
case of very young children). 

Another concern is minimum space re- 
quirements. In 1987 Florida had the worst 
minimum space requirements of any state. 
While the majority of states required a 
minimum of 35 square feet of indoor 
space per child (which is considered too 
low by most experts), Florida required 
only 20 square feet. And only two states 
had lower outdoor space requirements. 

Transportation is the greatest barrier to 
utilization of available subsidized child 
care. HRS has proposed, as part of its 
Project Safety Net initiative, a program 
which takes advantage of federal matching 
funds to provide transportation to child 
care for children who have been identified 
as at risk of abuse or neglect. It should be 
supported by the legislature. 

4. Raise monthly AFDC grant levels. 

Florida’s Aid for Dependent Children 
grants are extremely low compared to its 
AFDC standard of need (the amount that 
the state itself says a family needs in order 
to maintain a minimal subsistence exis- 
tence). For example, as of January 1989, 
Florida’s standard of need for a family of 
three was $807 per month, but its maxi- 
mum allowable grant level was $287 per 
month. This grant represents only 37 
percent of the monthly federal poverty 
level for a family of three. While Florida 
ranks 16th among the states in per capita 
income, it ranks 31st in child poverty and 
39th in AFDC benefits. Even when food 
stamps are added in, families still only get 
about two-thirds of the bare-bones pov- 
erty level income. Far poorer states, like 
Missouri, Arizona, and Oklahoma, pay 
higher AFDC benefits. 

5. Mount a campaign to immunize all 
Florida infants, toddlers and preschool- 
age children. 

Florida children, particularly those liv- 
ing in inner cities, and particularly infants 
and toddlers, are seriously under- 
immunized. Achieving full immunization 
status for the state’s infants and toddlers 
would require additional vaccine appro- 
priations, as well as funding to the state 
health department, to undertake such a 
campaign. 

6. Establish a statewide adolescent preg- 
nancy prevention curriculum. 

Florida has one of the nation’s highest 
proportions of births to women under age 
15, and a higher than average proportion 
of infants born to women under age 20. 


‘FIRM NAME: 


NO MATTER 
WHAT SIZE YOUR 
CONSTRUCTION 
CLAIMS CASE 

MAY BE, 


ON EVERY 
LEVEL. 


Puzzled by the intricacies of aconstruc- 
tion dispute or claim? WHI’s multi- 
disciplined staff of construction experts 
can help you pullall the pieces together 
into a clear and meaningful picture— 
and help a jury see that picture, too, 
if necessary. 


The firm’s cadre of architects, engineers, 
cost specialists, schedulers, computer 
experts and field construction veterans... 
as well as a host of other specialists... 
have served more than 1 different 
os offices nationwide. They have 
helped to resolve thousands of con- 
struction cases on more than $30 billion 
worth of construction. Call or write for 
a complimentary copy of WHI'’s full 
services brochure today. 


wagner. hohns. inglis. inc. 
consultants to the construction industry 


3820 Northdale Boulevard, 
Suite 309A, Tampa, FL 33624 
813-962-1618 
Mount Holly, NJ Mandeville, LA 
609-261-0100 504-626-4471 


Pasadena, CA San Francisco, CA 
818-578-0817 415-243-0330 


Yes, Please send us a copy of your brochure. We 
have a puzzling construction dispute-claim. 


NAME: 
TITLE: 


STREET ADDRESS: 
CITY: 
STATE: 

TELEPHONE NO. FB 


THE FLORIDA BAR JOURNAL/MARCH 1990 13 


Less than half of those infants are born 
to mothers who receive prenatal care early 
in pregnancy (during the first trimester). 
Births by teens account for a high propor- 
tion of all of the state’s low birth weight 
births. It is essential that Florida reduce 
the rate of teenage pregnancy for the sake 
of the teens themselves, the next genera- 
tion of infants, and the state’s overall 
well-being. 

Many of the recommendations in the 
area of employment, health care and fam- 
ily supports would, if enacted, significantly 
affect the state’s teenager pregnancy prob- 
lem, given the high correlation between 
poverty, low basic skills and subsequent 
pregnancy and school dropout. But more 
is needed. 

Seventeen states and the District of 
Columbia currently require sexuality edu- 
cation in their locai public schools. Florida 
has taken a first step toward joining these 
states with the 1989 passage of an AIDS 
testing and education bill that includes 
health education activities for children in 
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STREIT 


MIDDLEBROOKS 


Donald M. Middlebrooks is a partner 
with Steel Hector & Davis in Miami 
and is chairman of The Florida Bar 
Commission for Children. He is a 
director of The Florida Bar Founda- 
tion and chairman of its Administra- 
tion of Justice Committee. He is a 
board certified civil trial lawyer with 
an emphasis on constitutional, media 
and governmental litigation. 

Samuel M. Streit, a member of the 
Florida and North Carolina bars since 
1976, received both his B.S. and J.D. 
degrees from the University of Florida 
with honors. During his career he has 
served as a legal advocate, policy ana- 
lyst, policymaker, teacher, and practi- 
tioner in the child and family arena. 
Mr. Streit chairs the Children’s Rights 
Committee of the Bar’s Commission 
for Children. 


As parents, as 
lawyers, and 
as citizens, we 
should give of 


ourselves 


grades six to eight. 

Florida should build on this first step, 
and over the next five years put into place 
a multi-disciplinary education program of 
the type used in Wisconsin for kindergar- 
ten through grade 12. In this type of 
program, family life and sex education are 
part of a broader effort to prevent a whole 
range of risk-taking behaviors to which 
teens are particularly vulnerable. 

7. Fund the Florida First Start 
Program. 

The Florida First Start Program was 
enacted by the 1989 Legislature to give 
handicapped children and children at risk 
of school failure a head start and to 
support parents in their role as the chil- 
dren’s first teachers. The purpose of the 
program is to assist school districts in 
providing parent education and support 
services that enable the parents to enhance 
their children’s intellectual, language, physi- 
cal, and social development during the 
first three years of life. This lays the 
foundation for future school success, and 
minimizes the development of problems 
that interfere with learning. The program 
is modeled after a successful program 
called “Parents as First Teachers” devel- 
oped in St. Louis. 


Children’s Services Councils 

The Children’s Services Council con- 
cept was initiated in Pinellas County in 
the 1940’s. Juvenile Court Judge Lincoln 
Boque recognized a lack of services for 
children. At his urging, a lawyer, Leonard 
Cooperman, drafted a special act setting 
up a special district devoted to children’s 
needs. The statute was enacted in 1945, 
and the following year the people of 
Pinellas County voted by a large margin 
to tax themselves for children’s needs. 

In 1986, the Florida Legislature enacted 
general legislation permitting establishment 
of such councils by the other 66 counties. 
F.S. § 125.901 provides for the establish- 
ment of independent special districts within 
each county to provide children’s services 
within the county. By referendum, the 
electorate can authorize ad valorem taxes 
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not to exceed 50 cents for each $1,000 of 
assessed valuation. Since that time, voters 
in Palm Beach, Martin, and Hillsborough 
counties have created Children’s Services 
Councils. Among the leaders in the move- 
ment toward such councils has been 
Judge Hugh Glickstein of the Fourth 
District Court of Appeal. 

Children’s Services Councils foster local 
planning and control and ensure a certain 
dedicated source of funds for programs 
such as heaith care and shelter for children 
in need, substance abuse prevention, and 
help for parents who need to be better 
trained to raise their children. For less 
than the cost of a movie and dinner, a 
family can contribute to solving the needs 
of children in their community. 

Florida lawyers should follow the lead 
of Judge Boque, Leonard Cooperman, 
and Judge Glickstein; Children’s Services 
Councils should be adopted in every 
county. Lawyers should provide assistance 
and support their creation. 


Conclusion 

Money, programs, and changes in the 
law alone won’t solve the problems facing 
children. Part of the tragedy is that we 
have not always spent our money wisely 
and our programs too often fragment the 
problem instead of solving it. Government 
is no substitute for the family. 

Each of us needs to claim the problems 
of children as his or her own. We need to 
identify, enlarge and multiply that which 
works. And we need to encourage and 
develop leaders and institutions who care 
about solving the problems children face.5 
As parents, as lawyers, and as citizens, we 
should give of ourselves — and ask others 
to do likewise — and make an impas- 
sioned commitment to make Florida a 
safe and healthy, as well as beautiful, place 
to be a child. 


! CHILDREN IN NEED: INVESTMENT STRATEGIES 
For THE EpucATIONALLY DISADVANTAGED, Con- 
MITTEE For ECONOMIC DEVELOPMENT, RESEARCH 
AND Poticy CommIrTTEE, p.1 (1987). 

2 See AMERICAN BaR ASSOCIATION STANDARDS 
RELATING To Court ORGANIZATION AND ADMIN- 
ISTRATION, p. 5 (1980); PRoTECTING FLorRIDa’s 
CuILpREN: A BLUEPRINT For Tue Next DecabeE, 
THE GovERNoR’s CONSTITUENCY For CHILDREN 
(1987). 

LisseTH B., WitHiIn Our REACH: 
BREAKING THE CycLe OF DisADVANTAGE (1988). 

4The authors gratefully acknowledge the 
assistance of Jim Weill, general counsel of the 
Children’s Defense Fund and Howard Davidson, 
director of the ABA Center on Children and 
the Law. 

5 See Points of Light Initiative: Community 
Service as National Policy, The White House 
(November 1989). 
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by Janet Reno 


or the last 20 years, this nation 

has forgotten and neglected its 

children. As a prosecutor, I have 

seen the results of this neglect. 
Drugs and increased crime, youth gangs, 
teen pregnancy, and child abuse are symp- 
toms of one of the critical problems we 
face in America today — the breakdown 
of the American family and the accompa- 
nying neglect of our children. As a 
prosecutor, I feel strongly that we must 
renew our efforts to ensure swift and 
certain punishment for those who commit 
crime. But unless America and its people 
renew their commitment to their children 
and the family, all these efforts will be for 
naught. 

As I analyze the backgrounds of people 
who commit crime, I see recurring pat- 
terns: A child born into poverty, raised 
by a single parent in substandard, squalid 
housing without adequate health care, left 
to wander the streets after school, ignored 
by a parent who has plunged into drugs, 
truant at nine years of age, a dropout at 
13, a delinquent at 14, and in prison at 18. 

The other side of the coin is the child 
born to a family with a good income and 
nice home, raised by parents who are 
successful professionals who work outside 
the home. The family life is hectic; there 
is little time to sit and discuss the issues 
of the day; and the parents have very few 
quiet hours with their children. The child 
is unsupervised in the afternoon and eve- 
ning. He has no sense of belonging or 
identity; he drifts into drugs, he steals to 
get cash for his drug habit, and he ends 
up in prison. 

Each scenario is different, but common 
sense dictates that unless we make a major 
investment in our children up front, we 
will pay far more for prisons and the cost 
of crime by the time these children turn 
18. We will not have a skilled work force 
able to fill the jobs to maintain this nation 
as a world power. Without a strong work 
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force, the pensions of our elderly will 
mean nothing. Unless we make an invest- 
ment in healthy babies, we will spend 
billions in remedial programs in our schools 
and hospitals. 

The Preamble of the United States 
Constitution states: “We the People of the 
United States, in order to ... secure the 
blessings of liberty to ourselves and our 
posterity do ordain and establish this 
Constitution. ...” As lawyers we have a 
special responsibility to provide meaning 
to that promise. 

As lawyers we must be bold and crea- 
tive, for the conditions of children in 
America stagger the imagination and make 
the promise of the Constitution seem but 
idle words. Twenty percent of the children 
in America live in poverty, far more than 
any other age group. Thirty-nine-and-one- 
half percent of the poor in America are 
children. Experts estimate one-quarter of 
our children will drop out of school. The 
half-a-million teenagers who become preg- 
nant each year continue the cycle of 
poverty. Fifty-three percent of poor fami- 
lies in America are headed by single 
women. Families and children are an 
ever-increasing part of the growing popu- 
lation of homeless in America. Twelve 
percent of the babies born at the public 
hospital in Dade County in a one-week 
period last spring were born to cocaine- 
abusing mothers. The Dade County Grand 
Jury last fall concluded that 75 percent of 
all cases in the child welfare system are 
drug-related. Studies show that at least 70 
percent of all arrestees in Dade County 
have drugs in their system, and 71 percent 
of all capital cases are drug-related. 

The Committee for Economic Develop- 
ment’s 1987 report, Children in Need: 
Investment Strategies for the Education- 
ally Disadvantaged, described the results 
of this neglect and abuse: 

Poor students are three times more likely to 
become dropouts than students from more 
economically advantaged homes. ... Children 
of the poor suffer more frequently from almost 
every form of childhood deficiency, including 
infant mortality, gross malnutrition, recurrent 
and untreated health problems, psychological 


and physical stress, child abuse and learning 
disabilities. . . . 


The report points out that children 
from poor and single-parent households 
are more likely than others to be children 
of teenagers and to become teenage par- 
ents themselves. They have a higher risk 
of unemployability and poor parenting. 
The unemployed youth who has dropped 
out of school and cannot read will be the 
drug dealer’s gopher, and we will see the 
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Doyouknow 
what todo? 


1. Give money to The Florida Bar Children’s Fund. 
Donations have ranged from $5 to $500. 


2. Give your time to protect the rights of children ... 
as counsel, as guardian ad litem. 


3. Support legislation and funding for early investment 
in children. Write for a copy of The Florida Bar 
Legislative Recommendations for Children. Support 
candidates who support those recommendations. 


4. Support a Children’s Service Council in your com- 
munity. Support a family court division within the 
circuit court. Make sure your law firm or organization 
has policies that recognize children’s needs. 


doit! 


Questions? Contact The Florida 
Bar Commission for Children, The 
Florida Bar, 650 Apalachee Parkway, 
7 Tallahassee, FL 32399-2300, phone 
a (904) 561-5600, fax (904) 222-3729 
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results in crime, drugs, and wasted lives. 

But drugs and crime are not symptoms 
of just poverty. They are also symptoms 
of youth who have taken the backseat to 
their parents’ professional advancement, 
their desire for higher incomes, and the 
parents’ focus on something other than 
their families. Youth from well-to-do fami- 
lies abuse drugs and commit crime. The 
American family as we knew it 25 years 
ago does not exist today. A two-parent 
family with the mother at home is the 
exception and constitutes only 18 percent 
of all American families. As many as 60 
percent of our children will live in a 
single-parent home at some point in their 
lives. Too many children, even in affluent 
families, are growing up without the struc- 
ture, discipline, and caring attention 
necessary to equip them to deal with the 
pressures of today’s society. No child care 
can ever substitute for the love and disci- 
pline and example of a parent at home. 
We must return parents to their children. 

Thus, from a prosecutor’s vantage point 
I believe it is imperative that America 
focus on its families and their children and 
make a major investment of funds, time, 
care, and love. This cannot be accom- 
plished overnight. We must create new 
approaches and structures to deal with the 
problem. Lawyers can lead the way in 
developing new institutions, attitudes, and 
programs which protect our children and 
give them the chance to grow as strong, 
healthy individuals. 

The juvenile justice system as it exists 
today cannot begin to address the prob- 
lems. To think that the justice system can 
rehabilitate a 16-year-old armed robber 
who has dropped out of school, cannot 
read, and is unemployable is totally unre- 
alistic. To think that the judge can 
adequately address the problem of the 
teenage drug dealer who spends little time 
with his affluent family, who has no 
identity, sense of purpose or self-respect 
— because his family has given him all his 
material wishes, but never the love, atten- 
tion, or discipline he needs — is totally 
unrealistic. To think that the juvenile 
justice system can reasonably address the 
problem of the abused and neglected child 
in America on a case-by-case basis in a 
dependency action ignores the fact that 
we have permitted an environment of 
abuse and neglect to be created around 
our children that can never be adequately 
addressed in the case of one child. 

In the long run the answer to the 
problem must lie in strengthening the 
American family. A strong family can 
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NOT YOUR LASER, 
ITS YOUR 


HOW OFTEN HAVE YOU HEARD THIS 
FROM YOUR 
TECHNICAL SUPPORT PEOPLE? 


More than likely, a lot more than you 
wanted to. Truth is, ordinary letterheads 
were gumming up the works. You see, 
when engineers designed these high-tech 
laser printers, they didn’t consider that law 
offices such as yours would want to use 
engraved stationery in their laser printers. 


ALL-STATE LETTERHEADS 
RUN SMOOTHLY 
As America’s largest engraver for the 
legal profession, we did consider it. The 
result is high quality engraved letterheads 
on a great selection of fine papers engi- 
neered specifically to run smoothly 
through any high speed laser printer with- 
out jams or other problems. 


ONLY ALL-STATE 
MAKES THIS GUARANTEE 


In addition to our special papers, we 
utilize a light bruising technique and 
specially formulated, fast-cure heat resis- 
tant inks. That's why only Al-state can 
guarantee its engraved stationery for use 
in laser printers. 


WRITE TO US FOR SAMPLES 


For samples of these fine papers including 
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Lawyers have 
always been the 
champion of the 
underdog. They 

have fought for the 
innocent. Lawyers 
need to be on the 

front line in 

protecting our true 
innocents — our 
children. They are 

not there 


ensure children the care, supervision, and 
services they need without government 
intervention. Our attitudes will have to 
change, and we will have to be creative in 
our efforts. As a first, bold step, I suggest 
that the work day be dovetailed with the 
school day to permit parents to spend 
more time with their children. We could 
eliminate the need for child care in many 
instances. Working parents will be less 
rushed and more attentive than they are 
now in those brief morning and evening 
hours they are with their children, hurry- 
ing them to school, or rushing to fix 
dinner. 

The nine-to-five work day was estab- 
lished in another century of gas lamps and 
no computers. We can accomplish far 
more today working from nine to two 
than we could accomplish in nine to five 
a century ago. Why not adopt a nine to 
two workday to enable parents to be with 
their children when they get home from 
school? I think back to the afternoons and 
evenings when my mother taught me to 
read, to make a barometer, to sail a small 
boat, to identify the stars, to milk a cow, 
to shoot a basketball, to bake oatmeal 
cookies, and to appreciate Beethoven’s 
Symphony No. 4. She was there to love 
us with all her heart and spank the living 
daylights out of us, to motivate and en- 
courage us, to dry our tears, and to teach 
us to fight fair. No child care could ever 
match her presence in my life. 

Businessmen may feel their profits are 
threatened, and lawyers will worry about 
billable hours and how they will get their 
work done, but we must realize that our 
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STRONG CASE FOR 
You SHOULDN’T 
Pass THE BAR. 


Does that headline seem 
slightly contrary to what you've 


MUTUAL INSURANCE COMPANY 


For more information or to apply call 
1-800-633-6458 Or 904-224-1505 or write to us at: 
Florida Lawyers Mutual Insurance 


¢ 
heard since your first day o' 
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and that in 20 years we will not have any 
profits without a strong, well-educated, 4: Why more lawyers trust — for 
drug-free work force. For both the busi- 
nessperson and the lawyer, the children incorporation and qualif ication. 
of today are their most important capital eae s 
for the future, capital that no dollar and 

no technology can ever replace. 

New networks between government and 
the private sector must be developed to 
focus on children zero to five years of age. 

Child development experts confirm that and local regulatio 

these are the most formative years of an ‘Ei avoid delays and e 

individual’s life. This is the time the child 
learns the concept of reward and punish- 
ment and develops a conscience. 
Traditionally, the family was the institu- 
tion responsible for the well-being of this 
age group. The schools stepped in at 
kindergarten age. With the breakdown in 
the American family, we must create new 
agencies and structures for rescuing these 
children at risk. We have to help reweave 
the fabric of these children’s worlds. 

No one agency can do the job by itself. 
We must develop new partnerships be- 
tween the schools and social service 
agencies; between the police and parks 
and recreation; between housing officials 
and health officials. Neither can we do the 
job by focusing just on the child. We must 
include the parents, the siblings, and the 
environment in which the child lives. 

In short, we need to develop institutions 
that can fit the pieces of the family back 
together. If we are to maintain a strong 
economy, prevent crime, and reduce drug 
dependency in America, we must focus 


on every step of a child’s growing up. We 
must work with 13- and 14-year-old girls 
to prevent teen pregnancy, but we must 
understand that the best way to do that is 


to start when that little girl is born. 
By focusing on areas with large num- A BETTER W, 

bers of children at risk we can develop > 2 © 
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which children can thrive. Child care and 
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However, these programs cannot func- 
tion effectively if drugs are rampant in the 
community and gunfights in the parking 
lot are a common occurrence. Thus, the 
police and housing officials have joined 
together to try to create a safe environ- 
ment in which children can grow. It is an 
agonizingly slow process. Police develop 
the trust of the residents and their chil- 
dren, but they are spread thin and cannot 
spend the time required to develop a 


Surveillance In 
Florida/Georgia 


Claims Verification Incorporated is a fully 
licensed professional investigative agency 
with offices throughout Florida and 


Georgia. 


Claims Verification's investigators are 
highly trained professionals, well versed 
in proper courtroom appearance and 
demeanor. They will get you the solid 
evidence you need in a fast, efficient and 
very cost-effective manner. 


CALL FOR OUR FREE BROCHURE 


CLAIMS VERIFICATION 


SURVEILLANCE / VIDEOTAPE 
LOCATES /.SKIP TRACING 
FINANCIALS AND ASSETS 
BACKGROUND INVESTIGATIONS 
ACTIVITY CHECKS 
SUBROGATION INVESTIGATIONS 


presence in the area. 

The child care programs go for naught 
if the child has to go home to a cocaine- 
abusing mother who totally neglects him. 
Efforts are under way to ensure residential 
drug treatment programs for parents of 
children at risk, especially for pregnant 
women who are abusing cocaine. We will 
save money if we focus on parents and 
potential parents, and through treatment 
programs, parenting skills instruction, and 


1-800-562-2833 


INCORPORATED 


1191 E. Newport Center Dr., Suite 212 © Deerfield Bch., FL 33442-7708 
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job training and placement make those 
parents strong and independent and able 
to cope by themselves with raising healthy 
children. 

But the confidence of such a parent is 
quickly eroded if she lives in squalid, 
unsafe housing. We must ensure safe and 
healthy housing to families with small 
children. This will require a major invest- 
ment of funds as well as improved tenant 
organizations skilled in self-help and capa- 
ble of maintaining their own housing. 
Under no circumstances can America stand 
silently by and watch the growing number 
of children join the homeless in America. 

The best programs in the world will not 
work unless we raise healthy children. 
Lack of prenatal care, childhood immuni- 
zations, and proper nutrition have a drastic 
impact on a child’s future, and costs us 
millions. In this nation of plenty, no child 
should lack proper health care or be 
hungry. 

Programs to challenge our teenagers, 
to give them a sense of purpose and 
self-worth must be developed. Other gen- 
erations have had challenges to meet, 
worlds to save, and depressions to over- 
come. Thirty years ago we challenged our 
youth to join the Peace Corps. Now we 
should be challenging them to join with 
us to address the problem of our streets, 
to rebuild our cities, and to meet the needs 
of our little children. 

The pieces of a child’s life are so inter- 
twined that programs that are developed 
must address the life of the family and the 
child as a whole. And we must be patient. 
We will not see the results for another 
generation. The job of raising children is 
the most difficult task of all. It requires 
love, hard work, common sense, and luck. 
The institutions we develop to rescue 
children at risk will have to be built for 
the long run. 

Raising strong and healthy children 
costs money. Champions of the elderly 
such as the late Claude Pepper have 
fought what was once a lonely battle to 
ensure care for our elderly. Through So- 
cial Security and Medicaid, the elderly 
have been assured a healthier, better life. 
Lawyers must now take the lead in secur- 
ing funding to ensure to every child a 
drug-free infancy, proper health care, en- 
riching child care, adequate housing, and 
proper nutrition. 

Lawyers have always been the cham- 
pion of the underdog. They have fought 
for the innocent. Lawyers need to be on 
the front line in protecting our true inno- 
cents — our children. They are not there. 
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Each of us 
Should resolve to 
address the needs 

of children 


Only a relatively few dedicated prosecu- 
tors, public defenders, guardians ad litem 
and Legal Services lawyers fight to protect 
children, because there is no money in it 
and the juvenile justice system is viewed 
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corporate services. 


T has set the standard for reliable 
performance and service to legal pra 
sionals for nearly a century. = 

_ As the Number One corporate ser 
organization in the U.S. and Canada, C 
can be trusted for current, accurate 
formation on statutory requirements 
costs. For experienced agents to receive a 
_ forward process. For uniform, timely state 
‘port and tax information. For per- 


as a step-child. Each of us through pro 
bono work should resolve to address the 
needs of children. Each through our firms 
and offices should determine how we may 
free the time of all who work with us to 
do full justice to our families and our 
children. 

In its formation and in the crises that 
have threatened this nation, lawyers have 
been at the forefront in creating bold new 
approaches to address the emergency and 
to enable this nation to prevail. Such a 
crisis exists today.0 
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Janet Reno is state attorney for the 
11th Judicial Circuit, Miami, a posi- 
tion she has held since her appointment 
in January 1978. She is a graduate of 
Cornell University and Harvard Law 
School. Ms. Reno has served as the 
staff director for the House Judiciary 
Committee of the Florida House of 
Representatives, administrative assis- 
tant state attorney for Dade County 
and was a partner in the law firm of 
Steel Hector & Davis prior to her 
appointment as state attorney. She is 
active in various professional organiza- 
tions. 
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Attorneys’ Computer Network 


The programs ask multiple-choice and 
fill-in-the-blank questions, and then com- 
pose tailored documents in minutes. The 
Wills Library (Cat. 4930) prepares sim- 
ple and complex wills providing for sepa- 
rate dispositions of personal effects 
and realty, cash bequests, annu- 
ities, the granting and exercise 
of powers of appointment, 
credit equivalency trusts 
with QTIP provisions, mari- 
tal deduction trusts, charita- 
ble remainder trusts, and 
other dispositions. The resid- 
uary estate may be divided into 
equal or unequal shares with each 
share being given to one or more 
beneficiaries outright, or in a variety 
of trusts. Trusts may be terminated 
or partially distributed at specific 
ages, or may last for the life of the 
beneficiary. Alternate and successor 
beneficiaries may be specified. The 
program also prepares living will 
declarations, powers of attorney, 
family tree affidavits, asset sum- 


L maries, execution checklists, and 


guarantee of. 
satisfaction 


other ancillary documents. 

Libraries for Inter Vivos Trusts 
(4931), House Sales (4934), Condo 
Sales (4935), Com'l Real Estate 
Contracts (4937), Office Lease Riders 

(4938), Store Lease Riders (4939), 
Net Leases (4940), Limited 

Partnerships (4946), Sepa- 

ration Agreements (4933), 
Business Sales (4947), and 
Shareholders Agreements 
(4948), are available for 
Florida at $200 each. 
Updates are free the first 

year, $10 per disk thereafter. 
IBM or compatible computers. 
Specify 5 1/4" or 3 1/2" disk. Call 
Bernice or Les at our software hot- 
line, (800) 221-2972 for informa- 
tion on these and other programs for 
Florida. 
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hildren’s Issues 
the 


by Betty Castor 


hildren’s issues will be increas- 
ingly critical in this new decade. 
There is no longer a “typical” 
classroom with “typical” chil- 
dren in Florida. Each classroom is 
composed of children with special prob- 
lems and special needs. 

Schools are beginning to acknowledge 
that today’s child cannot be served by 
yesterday’s practices, and they are opening 
their doors to other public agencies in 
order to coordinate the delivery of serv- 
ices. Also, over half of our counties are 
undertaking some form of restructuring 
in order to empower teachers and to give 
them the chance to be flexible in meeting 
the needs of individual students. 

I believe that many of our Florida 
businesses have also recognized the neces- 
sity for human resources in this information 
age and are beginning to accept the re- 
sponsibility for investment in those 
resources. For example, this year Florida 
businesses are making record-setting in- 
vestments in both dollars and personal 
time to our schools in programs ranging 
from rewarding talented math and science 
teachers to tutoring minority kids on 
Saturday mornings. More importantly, 
businesses are examining their own per- 
sonnel practices and adopting benefits 
packages and work place policies that 
support families. 

Florida’s classrooms will have 100,000 
new students next year, the highest num- 
ber of new students in a single year. Not 
only are the sheer numbers of students 
overwhelming, but the types of students 
reflected in that growth make the job of 
education more difficult and more costly. 
There will be more than 10,000 new stu- 
dents this year who will need the costly 
services of special education or interven- 
tion programs. Both federal and state 
policy direct Florida to begin to provide 
services for these children long before the 
typical age of school entrance. Providing 
for these at-risk students as early as possi- 
ble and maintaining this attention to their 
special needs is critical to ensuring their 
success in school later on. 

I believe in prekindergarten early inter- 
vention programs as the best bet against 
later educational failure. The most visible 
and dramatic effort for preschoolers in 
Florida today is the school district-based 
Prekindergarten Early Intervention pro- 
gram, which has grown in four years from 
a pilot program to a statewide program 
in 64 school districts, costing $49 million 
of state dollars. Without this program, 
these children will fall behind their class- 
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mates in early grades and never recover. 

We know from 20 years’ evaluation of 
the Head Start program that children who 
participate in high quality preschool pro- 
grams are twice as likely to be literate, 
twice as likely to have a job, one-third less 
likely to drop out of school, and haif as 
likely to end up on welfare as their 
counterparts who did not have this early 
socialization before starting school. 

Originally, the state prekindergarten 
program targeted children who were 
economically or educationally disadvan- 
taged; that is, they met federal poverty 
guidelines or had other problems: no 
English language fluency, families led by 
a teenage parent, health problems. During 
the 1989 session, however, the legislature 
narrowed the eligibility requirements to 
serve only the poorest of the poor four-year- 
olds, with very limited space for others. 
In order for the program to be as success- 
ful as possible, we should find the resources 
to serve all disadvantaged children. With 
all that we are doing, we are still only 
serving a fraction of those in need. 

Our major objective is for every child 
to be ready for kindergarten. If we can 
do that, there should not be any reason 
our students can’t stay in school. 


Teen Parenting 

Another priority to address this year 
and in years to come is teenage parents. 
Last year more than 17,000 babies were 
born to teenagers in Florida; most of the 
babies are at risk for health and education 
problems. Furthermore, teenage pregnancy 
is the main cause of girls dropping out of 
school. Among the major barriers to re- 
taining girls in school during their 
pregnancy or after they become mothers 
are lack of child care and lack of transpor- 
tation. If these teenage parents do not 
complete school, it is likely that their 
children will continue the cycle of low 
educational achievement and poverty. Flor- 
ida spent $90 million last year taking care 
of teenagers and their children, including 
Medicaid, AFDC, and food stamps. 

Last year, the legislature attacked this 
enormous problem by passing the most 
progressive teenage parenting law in the 
country. Under the provisions of Ch. 
89-379, Laws of Florida, teen mothers, 
fathers, and infants are all ensured com- 
prehensive services, including health and 
transportation, to enable the parents to 
receive an education. When this program 
is fully implemented, no teen should be 
forced to drop out of school because of 
becoming a parent. 


Dropout Prevention 

The effort must continue to keep stu- 
dents in school. Florida’s dropout rate is 
unacceptable. My goal is to decrease the 
dropout rate to four percent by 1995. 
Students must graduate with skills for 
success in a competitive world market- 
place. We know a lot about dropouts, and 
the profile is staggering. Dropouts are six 
times as likely as high school graduates to 
become unwed parents; seven-and-a-half 
times as likely to depend on welfare; twice 
as likely to be unemployed; and twice as 
likely to live in poverty. 

We have a host of positive and diverse 
dropout prevention programs in Florida. 
One new law, the Student Driver’s License 
Law (Ch. 89-140, Laws of Florida), is a 
more punitive approach than Florida has 
typically taken to deal with this problem. 
The law requires that applicants for driver’s 
licenses who are under 18 be in school and 
revokes licenses if a student under 18 
drops out. Basically, this means stay in 
school and graduate, or don’t drive. With 
the combination of this unique disincen- 
tive to drop out, and many positive 
incentives to stay in, we will not give up 
on any child. 

An example of programs designed to 
meet the special needs and special prob- 
lems of children in the classrooms is the 
Blueprint for Career Preparation. This 
program is designed to prepare every 
student for the world of work, by integrat- 
ing academic and vocational coursework 
to provide real life problems with practical 
solutions. This career plan gives students 
a goal at every grade level and the means 
to achieve the goal. By beginning early to 
prepare students for the future, we are 
directly addressing a dropout problem 
that arises from apathy and disinterest. 


Family Involvement 

The key to a child’s educational success 
is directly related to the level of parent 
involvement. And I am seeing parents 
today who are painfully aware that their 
best intentions were not enough to over- 
come lost opportunities with their own 
child. Without question, children whose 
parents are committed to finding the time 
to check homework, to visit with teachers, 
and to know their child’s daily schedule 
have more success in school. Too often, 
however, schools are not perceived by 
parents as places that welcome them. 
Schools must have a warm and inviting 
atmosphere and demonstrate an open atti- 
tude toward the families. The “Family 
Involvement Campaign,” a statewide pro- 


gram of school districts and the department, 
focuses on encouraging schools to be 
“family friendly.” At the same time, our 
schools, as a part of this campaign, will 
actually recruit and teach parents, espe- 
cially the disadvantaged, to become more 
involved in their children’s schools. An 
exciting new aspect requiring few public 
resources is Florida First Start, which 
helps parents of very young children in the 
earliest stages of growth. 

We are all interested in preparing our 
children for the challenges of the future 
and to be competent members of the work 
force. We are all concerned with the total 
child; therefore, we must start early and 
never give up on any child no matter how 
special the child’s problems may be. 

My goals for children are simple to 
state: To graduate all students from high 
school; to provide the best start possible 
through prekindergarten early interven- 
tion; to encourage parents to be involved 
in their children’s education; and to treat 
every child as a unique individual. 

The challenging — and exciting — part 
of setting these goals is to convince schools, 
businesses, and parents to share in the 
process in a fundamentaily different way 
than ever before.0 


Betty Castor is commissioner of edu- 
cation for the State of Florida and is 
the first woman elected to the Florida 
Cabinet. Commissioner Castor has 
served as a teacher, legislator, and civic 
leader in Florida and in August 1989 
she received the first Educational Lead- 
ership Award from the National Acad- 
emy of Finance. She is on the board 
of the American College Testing Cor- 
poration and the Education Commission 
of the States’ National Task Force for 
Minority Achievement in Higher 
Education. 
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Making Law: 


Advocates for Children 


by Nancy Schleifer 


his article is meant to be inspira- 
tional and even evangelical. The 
purpose is to inspire lawyers to 
volunteer to try to make great 
law for children. 

We define ourselves as lawyers by the 
way we use our potential. Lawyers have 
the potential to make money. Lawyers 
have the potential to zealously advocate a 
position (regardless of the justness of the 
position) and to win cases. But, as our 
Rules of Professional Conduct tell us, a 
lawyer is not only a representative of 
clients, but also an officer of the legal 
system, and a public citizen having special 
responsibility for the quality of justice that 
the system dispenses. The lawyer who 
engages to represent the best interest of a 
child truly honors the legal profession. 

Unfortunately, child advocacy never has 
been high up in the hierarchy of desirable 
legal fields in which to practice. Because 
advocates for children either are not paid 
anything, or are paid substantially less 
than advocates for almost any other seg- 
ment of society, children frequently lack 
the advocacy which would create laws 
favorable to child causes. An abused, 
abandoned, and neglected child all too 
often has no lawyer whatsoever. 

Until recently, Florida has been in the 
Dark Ages of child advocacy. In 1980, the 
Florida Supreme Court announced that 
indigent parents have a fundamental right 
to counsel supplied by the state in a 
juvenile dependency proceeding which 
might result in the termination of parental 
rights.! Simultaneously, the Florida Su- 
preme Court announced that there is no 
fundamental constitutional right to coun- 
sel for the child in the same proceeding.” 
Inevitably, parents subsequently have had 
paid counsel in termination of parental 
rights trial and appellate proceedings. The 
children, on the other hand, have not had 
paid counsel to represent them. It is no 
wonder that the law has been tilted in the 
direction of parents’ constitutional rights. 
Children have not had paid advocates as 


a matter of right even though their parents 
might have abused their bodies, neglected 
their development, or abandoned them to 
the mercy of others. 


The Guardian Ad 
Litem Program 

We now are beginning to see some light 
in the field of child advocacy. The state- 
wide Guardian Ad Litem Program is 
providing nonlawyer advocates as well as 
attorney advocates for children. Almost 
all serve on a voluntary basis. The guard- 
ian ad litem programs throughout the 
state also have a very small staff of 
attorneys who are compensated (although 
not as well compensated as a plumber or 
a construction worker). Numerous bar 
associations are also asking for voluntary 
efforts by attorneys to represent children 
in litigation and appeals.3 


Dade County’s Program 

The guardian ad litem program began 
quietly, against great odds. It is a war out 
there, and the victims are abused, aban- 
doned and neglected children. The enemy 
has been coming in with tanks, grenades, 
and machine guns. The children’s guardi- 
ans ad litem havc been armed with a 
medieval shield. 

In Dade County, there are thousands 
of abuse cases every year. Abandoned 
“coke babies” come into the system daily. 
Neglected and abused children pour in as 
if someone opened the floodgates of hell. 
The guardian ad litem program cannot 
even accept half of the cases that come 
into the juvenile dependency system be- 
cause of the lack of resources. Many of 
those cases that the guardian ad litem 
program accepts cannot be adequately 
staffed. There are more than 300 guardi- 
ans ad litem who are not lawyers. There 
are less than 100 volunteer guardian ad 
litem attorneys in Dade County who are 
actively taking cases. The small paid staff 
in the guardian ad litem office cannot 
begin to handle all of the emergencies that 
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occur day in and day out, and these are 
truly emergencies which may affect the 
welfare, safety, or even lives of these 
children. 

The guardians do their best to make 
things better for a few children. But deal- 
ing day in and day out with crisis after 
crisis leaves little time for focusing on 
long-term solutions and prevention. 

At first, I did not realize the magnitude 
of the problem. The first four of my 
guardian cases were more or less “rou- 
tine,” if one can ever consider cases in 
which children had been abused, raped, 
or neglected “routine.” The children were 
in foster care. The parents were drug 
dealers, or in jail, or mentally ill, or out 
of the country. In all four of the cases, one 
parent of each child was able to straighten 
up his or her life, and later care for the 
child or children. My job mainly was to 
monitor the children and parents and file 
enough legal motions to move the case out 
of prolonged foster care. Because I had 
some success with the “routine” cases, I 
was assigned another case. It was not 
routine. I have not had a routine case 
since that time. 

Case 1 

This case introduced me to full-fledged 
juvenile dependency litigation, the case 
began when a little baby sustained so 
many bone fractures that she had to go 
to her first foster home in a body cast. 
(Her foster parents called her “Peanut” 
because her little head was all that stuck 
out of the cast.) Later, the child was sent 
back home on an ex parte motion by 
HRS without any evidence of the parents’ 
ability to take back the child. This child 
should never have been allowed to go 
back to that home, because she returned 
to foster care within two years bearing the 
evidence of nightmarish, continuous abuse. 
The case was not moving along when it 
was assigned to me. As guardian ad litem 
attorney, I filed a petition for termination 
of parental rights and took the case to 
trial. The child was ultimately adopted. 


When I started my own law practice, I 
accepted an invitation to work part-time 
as a guardian ad litem program attorney. 
Then, the guardian ad litem program 
attorneys for the 11th Judicial Circuit 
joined forces, planned our maneuvers, and 
changed our strategy. We decided to take 
the offensive: to replace our shield with a 
sword, and to make some law. Our weap- 
ons would now be the trial notebook and 
the appellate brief. 


The Battles Won on Appeal 
Case 2 

The opportunity to wield a sword first 
presented itself in an appellate matter that 
involved the hideous sexual abuse of a 
child. During her testimony, the child 
testified that her mother threatened to 
decapitate her if she told anybody about 
the abuse. The trial court permitted the 
child to testify in camera without her 
mother or her mother’s attorney present. 

The mother appealed on several issues. 
Among other things, she argued that the 
Florida Evidence Code required the judge 
to find that the child would suffer moder- 
ate to severe emotional harm before the 
judge could permit an in camera proceed- 
ing. The attorney general representing the 
appellee, State of Florida, Department of 
Health and Rehabilitative Services, con- 
ceded error. The attorney general’s brief 
argued that the in camera proceeding 
denied the mother her constitutional right 
of cross-examination, an issue that had 
not been raised in the mother’s appellate 
brief. 

Co-counsel Helen Hauser and I discov- 
ered the record was substantial, since the 
trial occurred during approximately 14 
different hearings over a year-and-a-half 
time period. The issues were complex and 
of first impression. The guardian had not 
been served with a copy of the notice of 
appeal. By the time we filed our notice of 
appearance, the initial and answer briefs 
had been filed. We moved to intervene on 
behalf of the guardian, who was a party, 
and the guardian ad litem program as 
amicus. Thus, we had standing to file a 
late brief and to attend oral argument. (If 
we had appeared only as amicus, we might 
have been precluded from attending oral 
argument.) 

LEXIS provided us with hours of free 
computer research time, giving us access 
to cases in jurisdictions across the country 
and to helpful law review articles. Another 
valuable resource was a University of 
Miami Law Review edition from 1985 on 
child witness issues.4 We used the follow- 


Lawyers should 
advocate with the 
knowledge that 
they can truly 
change the world 
for a child 


ing excerpts from an article by John E.B. 
Meyers, “The Legal Response to Child 
Abuse: In the Best Interest of Children,” 
24 Journal of Family Law 129, 185 (1981- 
1986): 

In most cases, prosecutions are abandoned or 
result in generous plea agreements.... One 
attorney that handled 30 to 40 of these cases 
for the State was able to complete a trial in 
only one. In most, while the child victim was 
able to provide her with information sufficient 
to support a prosecution, and was sometimes 
able to appear with difficulty before a grand 
jury, she could not testify in Court when 
face-to-face with the accused and other rela- 
tives. The victim either refused to testify or 
“froze” when she got to court.... Ultimately, 
many broke down, cried, ignored questions, 
and eventually refused to answer. 

*** 

Many children are threatened that if they testify 
truthfully they will suffer consequences from 
withdrawal of love to death, and it is not 
surprising that many victims find it difficult or 
impossible to testify. When a defendant pro- 
cures a child’s unavailability, he should not be 
heard to complain of the child’s hearsay state- 
ments. 


The district court adopted our position 
and held in Josefina I. Castellanos v. 
Department of Health and Rehabilitative 
Services and Phyllis Krug, 545 So. 2d 455 
(Fla. 3d DCA 1989): 


There is no requirement in this statute that the 
trial judge must first make, as urged, a particu- 
larized determination that such an in camera 
proceeding is necessary to protect the emo- 
tional or mental health of the minor child. This 
is hardly surprising as the Legislature has 
obviously determined that such a procedure is 
particularly suited to all juvenile dependency 
cases, that the effort to obtain the truth from 
the minor child is unlikely to be successful if 
conducted in the presence of his parent or 
guardian whose care of the child is being 
questioned, and that the child necessarily re- 
quires a special exemption from the rigors of 
cross examination by the parent or guardian. 
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This case was a tremendous victory for 
child witnesses who have been abused by 
their parents. Many children have been 
told they would be killed or that their 
parents or siblings will be harmed should 
they tell of their abuse. Society cannot 
realistically expect these children to look 
their abusing parents in the eye and testify 
in a dependency hearing against that abus- 
ing parent. Now, more children will be 
spared from that impossible demand. 

Case 3 

In another case, immediate action as the 
guardian ad litem in the appellate court 
prevented the release of a cocaine-exposed 
baby girl to a potentially abusive house- 
hold. In the Interest of Unknown P., 546 
So.2d 21 (Fla. 3d DCA 1989), a trial court 
had ordered the release of a baby to her 
putative father’s custody. Before the child 
was released to her father, the state attor- 
ney informed the court of a 1985 
dependency proceeding involving the fa- 
ther’s alleged abuse and neglect of eight 
of his other children and stepchildren. It 
had been alleged that the father had 
sexually abused a stepchild, who was 
adjudicated dependent, and that the father 
absconded with seven other children and 
stepchildren in 1985. Pickup orders were 
issued in June 1988, and the children were 
subsequently found living in a car on 
Miami Beach. Notwithstanding being ap- 
prised of these facts, the trial court 
determined that the child should be re- 
leased to the father at noon on the day of 
this hearing. 

The trial court appointed the guardian 
ad litem program for the child at the same 
hearing. I received a call at 10:30 and 
appeared on behalf of the program prior 
to noon armed with a motion for rehear- 
ing. I also requested a continuance and 
an extension of the 21-day rule. The state 
attorney also moved for an extension of 
the 21-day rule.> The trial court refused 
to extend the 21-day rule, denied the 
motion for rehearing, and denied a mo- 
tion to stay the release of the child pending 
appeal. I immediately filed a notice of 
appeal with the appellate court and an 
emergency motion asking the appellate 
court to stay the trial court’s decision 
pending appeal. The appellate court en- 
tered a temporary stay that afternoon —it 
was four o’clock on a Friday — and set 
oral argument for Monday on the motion 
to stay the proceeding. The case was 
briefed, argued, and decided within the 
exceptionally short period of about two 
weeks. 

The issue on appeal was whether the 


i 
q 


trial court committed error by failing to 
extend a 21-day time period under 
§39.402(11)(a), and by releasing this child 
to the putative father. The position I took 
as guardian ad litem was that §39.402(11) 
permitted the issuance of a continuance if 
granted at the request or with the consent 
of the child’s counsel or the child’s guard- 
ian ad litem. I also urged that §39.402(11) 
permitted periods of delay resulting from 
a continuance granted at the request of 
the state attorney to allow additional time 
to prepare the case where additional time 
is justified because of exceptional circum- 
stances. 

The Third District Court cf Appeal 
agreed and held: 


The matters raised in that pending dependency 
proceeding, addressed by the State in its memo- 
randum of law supporting its motion to amend 
the subject depcudency petition and addressed 
again in the guardian’s aforementioned emer- 
gency motion for rehearing, clearly constitute 
“exceptional circumstances” sufficient to satisfy 
the statute and to justify extending the 21-day 
period. Section 39(11)(b)(2), Fla. Stat. (1987). 
Any perceived harm in continuing the child in 
shelter care and denying custody to the father 
for the moment would surely and clearly have 
been outweighed by the long term benefits to 
the child in extending the 21-day period, al- 
rr dy extended four times, so that the matter 
ot the other dependency proceeding, and its 
impact, if any, upon this case, may be more 
fully considered, and this case properly and 
finally decided in a manner consistent with the 
best interests of the child involved. (Emphasis 
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Fortunately guardian ad litem attorneys 
have the legal standing to bring such 
issues to court, because there is some 
doubt as to whether the state can appeal 
such a ruling. The appellate process in this 
case not only prevented a child from being 
released into a potentially dangerous situ- 
ation, it also gave guidance to the trial 
courts concerning the construction of the 
21-day rule. 


Winning Services on Appeal 
Case 4 

A team of advocates recently made law 
for children in a case of first impression, 
In the Interest of J.C., 548 So.2d 1162 
(Fla. 2d DCA 1989). Holland & Knight 
attorneys Eleanor A. Joseph, Vicki MacIn- 
tosh, James M. Ervin, Jr., and Susan L. 
Turner handled the litigation and the 
appeal in this case together with attorney 
advocates Brent R. Taylor and Emily 
Moore of the Advocacy Center for Per- 
sons with Disabilities, and John M. Ratliff 
and Christina Zawisza of Legal Services 
of Greater Miami, Inc., who filed amicus 
briefs. 

The case involved a child who suffered 
from several disorders that affected her 
behavior and who had fled from nonse- 
cure placements on nine different occasions. 
The trial court ordered HRS to place the 
child in an appropriate residential facility. 
HRS claimed no residential facility was 
available and that it lacked the funds to 
pay for a residential treatment facility, and 
appealed the order. The Second District 
Court of Appeal held that the trial court 
did not exceed its authority by ordering 
the child to be placed in a residential 
treatment facility. This case has tremen- 
dous implications, because it suggests that 
trial courts have great leeway to order 
specific services. 


Rewards of Making 
Law for Children 

There is no area of law that pays less in 
terms of dollars than being a guardian ad 
litem attorney for abused, neglected, and 
abandoned children, but there is no area 
of the law that pays more in terms of 
having an impact upon human lives. The 
rewards that come with this territory are 
not tangible, but they are significant. They 
include professional challenges. For a law- 
yer to maximize litigation skills, a case 
must have some drama and that is virtu- 
ally assured in a dependency case. For 
frustrated constitutional scholars who rarely 
find a constitutional banner to wave, 
dependency law offers limitless possibili- 


ties. For the attorney who wonders whether 
there is life beyond billable hours, helping 
a child become part of a permanent family 
removes doubts about whether the prac- 
tice of law can indeed be a noble profession. 

Effective advocacy on behalf of children 
has become a moral imperative of the Bar. 
If all skillful litigators and appellate attor- 
neys use their best advocacy efforts to 
represent a child in a single case, whether 
on a paid or an unpaid basis, there is no 
doubt that the laws will be construed with 
greater justice for children. Lawyers can 
also help to make law for children by 
assisting in the legislative process and 
lobbying for legislative funding. Lawyers 
may also assist children in obtaining serv- 
ices through administrative and judicial 
routes, may represent children in tort 
cases, and may assist children in antidis- 
crimination cases. But lawyers should get 
involved creatively. They should pull out 
all the stops, and advocate with the knowl- 
edge that their advocacy can truly change 
the world for a child. 

The real compensation is that all of our 
children in Florida will have a better 
chance to live a normal life and become 
productive members of society. The perks 
and bonuses of representing a child are the 
satisfaction of helping the child find a real 
home, and the occasional thanks from 
foster parents, from HRS counselors, and 
especially from the children themselves. 
In one of the cases discussed in this article, 
my best reward was receiving the follow- 
ing note from a child: “Dear Nancy, I was 
told how hard you worked to defend me. 
Thanks again.”L) 


! In the Interest of D.B. and D.S., 385 So.2d 
83 (Fla. 1980). 
2 Id. 


3 Furthermore, the Supreme Court of Flor- 
ida determined in 1989 that the state Department 
of Health and Rehabilitative Services must be 
represented by attorneys through every stage 
of the dependency process. The Florida Bar 
Re: Advisory Opinion HRS Nonlawyer Coun- 
selor, 547 So.2d 909 (Fla. 1989). A number of 
our Florida legislators have also adopted chil- 
dren’s issues as a first priority of their platform. 
With a dual emphasis on volunteerism and 
better funding for child-advocacy, child advo- 
cacy will improve. 

440 U. oF Miami L. Rev. (1985). 

5 Fra. Stat. §39.402(9) does not permit a 
child to be held in shelter for more than 21 
days unless an order of adjudication has been 
entered by the court. Exceptions to the “21-day 
rule” appear in §39.402(11) which permits peri- 
ods of delay when a continuance has been 
requested by the guardian ad litem and also 
permits conditions when requested by the state 
attorney under certain circumstances. 
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Remembering the Children in a 
Dissolution Proceeding 


he advent of a dissolution pro- 

ceeding frequently gives rise to 

an alarming metamorphosis. Ma- 

ture, loving, and otherwise ra- 
tional parents often become embittered, 
angry, petulant tyrants intent upon using 
their children as a means of spousal tor- 
ment. Children are made to act as spies 
and then interrogated as to their knowl- 
edge. Visitation is withheld as an instru- 
ment of punishment or to exercise control 
over a spouse. Children, already terrified 
by the unwelcome changes which have 
been visited upon them, are left to believe 
that the divorce is their fault. Worse, still, 
is the parent who advises small children 
that they must choose with which parent 
they will live. 

Psychologist after psychologist, study 
after study, all say that children, although 
resilient creatures, are adversely affected 
when parents insist upon dragging them 
through the divorce fray. Most attorneys 
who practice exclusively in the area of 
family law know that the need for litiga- 
tion can sometimes be eliminated by a 
thorough and complete explanation and 
analysis of the concept of shared parental 
responsibility. This article will focus on 
the steps an attorney can take to help 
parents involved in a noncustody dissolu- 
tion case minimize the trauma of the 
divorce itself and to set the stage for 
amicable parenting thereafter. 

There is no doubt that living through a 
divorce is a uniquely painful experience. 
Although the transformation described 
above is often only a byproduct of the 
temporary insanity accompanying a very 
turbulent time, family law attorneys can 


by Patricia J. Riesenburger 


assist a client to focus on the rights and 
responsibilities of proper parenting dur- 
ing, and after, a divorce. Please note that 
the author is by no means suggesting that 
an attorney abdicate the ethical responsi- 
bility to a client in deference to a moral 
obligation to the client’s children. The 
Rules of Professional Conduct do not 
contain within them any obligation to 
pursue that which is in the best interest of 
the children when representing the par- 
ent.! However, the author believes that the 
attorney who offers compassionate and 
practical guidance which may serve to 
avoid post-judgment squabbling over the 
children is fulfilling an obligation to his 
client, while at the same time doing that 
which is in the best interest of the children. 


Initial Consultation 

The attorney’s first opportunity to set 
the stage for effective parenting is at the 
initial client interview. All too often the 
divorce of a client’s relative, friend, or 
co-worker forms the basis of very mis- 
guided perceptions as to the law. The 
office conference provides a wonderful 
opportunity to explain the concept of 
shared parental responsibility and to pro- 
vide the client with a copy of the statute,” 
as well as any suggested reading materi- 
als. It is the attorney’s job to educate each 
client regarding the privilege of shared 
parental responsibility. To fail to do so, 
or to do so poorly, can inure to the 
detriment of the client. 

A detailed explanation of post-divorce 
parental rights sometimes provides the 
secondary residential parent with the secu- 
rity necessary to walk away from an 


otherwise unnecessary custody battle. Af- 
ter all, too many secondary residential 
parents truly believe that they do not have 
rights relative to their offspring once the 
final judgment has been entered. Frankly, 
too many primary residential parents op- 
erate under this misunderstanding as well. 
A copy of Schutz v. Schutz, 522 So.2d 874 
(Fla. 3d DCA 1988), should be provided 
to every parent involved in a divorce 
proceeding.* 

Schutz involved an appeal by a primary 
residential parent who had been directed 
by the trial court to do everything in her 
power to create a loving, caring feeling 
between her children and their father. The 
appellate court affirmed the decision and 
noted that since the best interest of the 
children is the law’s paramount concern, 
the law recognizes that: 

[C]hildren are entitled to a warm and loving 
affinity with both their parents. Because of this 
fact, a custodian . . . has an “affirmative 
obligation” to encourage and nurture the rela- 


tionship between the children and the non- 
custodial parent. 


Td. at 875. 

The trial court advised the mother that 
a breach of this obligation would “call for 
the severest penalties this Court imposes, 
including Contempt, Imprisonment, Loss 
of residential custody or any combination 
thereof.” Id. at 875. 

Accordingly, both mothers and fathers 
alike should be advised very early on in 
the proceedings that the feelings and affec- 
tions of their children are not emotions 
with which to be trifled. Lest there be any 
confusion, clients should be advised at 
the initial conference of that which the 
law expects of them. The following form 
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letter, in pertinent part, has been incorpo- 
rated by the author to be sent to each 
client following the first office conference: 

Dear client: 

I very much enjoyed having the oppor- 
tunity to meet with you on [date]. Although 
a dissolution of marriage proceeding can 
be costly, both emotionally and finan- 
cially, there are positive steps which you 
can take to ease that burden, particularly 
as it relates to the children. You will spend 
less time and money in litigation if both 
you and your spouse always endeavor to 
do that which is in the best interest of 
your children. The following guidelines 
are to assist you during this troublesome 
period: 

1. Do not “poison” your child’s mind. 
Your child should not be your confidant. 
Although it is tempting to use your child 
as a sympathetic ear, do not do so. The 
problems of adults should not become the 
problems of children. 

2. Your child loves you. He also loves 
your spouse. Do not make him feel guilty 
or uncomfortable for that devotion. Every 
child deserves a happy, healthy relation- 
ship with both parents. 

3. Do what is necessary to make the 
prospect of visitation a happy one. Do not 
cry or become emotional when the child 
leaves to visit your spouse [or returns 
home to your spouse]. Moreover, it is 
important that the child not feel like a 
“guest” during visitation. It might be wise 
to leave clothes and toys at the home of 
the secondary residential parent so that 
the child feels that he belongs there. This 
does not mean that the secondary residen- 
tial parent should purchase a much longed 
for toy and then only permit the child to 
utilize it during visitation. There is a 
difference between making a child feel at 
home, and punishing him for returning to 
the primary residence. 

4. Reassure the child, as often as is 
necessary, that he is not to blame for the 
divorce. Help the child to understand that 
although the parents may be divorcing, 
neither parent has, is, or will ever, divorce 
the child. 

5. Try to keep the child’s daily schedule 
as consistent as possible. The security 
afforded by a comfortable routine during 
this frightening period is immeasurable. 

6. Consider short-term counseling for 
your child. Moreover, many schools now 
have divorce peer groups which meet after 
class hours. Investigate the community 
resources available to assist your child 
during this period of transition. 

I will be happy to provide you with the 


names of several competent child psycholo- 
gists. Additionally, I have enclosed several 
articles which you might find helpful. 

Again, it was a pleasure meeting with 
you and I am looking forward to working 
with you to effect a successful resolution 
of your case. 

Although the above letter might not be 
appropriate for every client, it is some- 
times helpful for a parent to see, in 
writing, what would be considered “com- 
mon sense” during a less traumatic period. 


Marital Settlement Agreements 

Most dissolution proceedings are re- 
solved pursuant to a marital settlement 
agreement rather than a contested hear- 
ing. Ironically, although marital settle- 
ment agreements typically contain page 
after page of carefully worded, well- 
negotiated language relative to the distri- 
bution of real and personal property, that 
portion of the average marital settlement 
agreement dealing with shared parental 
responsibility is woefully inadequate and 
shamefully scant. It is no wonder that 
many parents are unsure as to their rights 
and obligations subsequent to the entry 
of the divorce decree. 

Accordingly, the author has adopted a 
separate “stipulation on shared parental 
responsibility” which is generally executed 
by the parties at the time of settlement and 
thereafter incorporated into the final judg- 
ment of dissolution of marriage. The stipu- 
lation delineates many of the rights and 
responsibilities of shared parental respon- 
sibility. While the document is somewhat 
lengthy, client response has been over- 
whelmingly positive. Of course, comparable 
language can be easily incorporated within 
the body of a marital settlement agree- 
ment; however, there might be a certain 
psychological benefit to having a com- 
pletely separate document devoted to the 
children. Specifically, there is a mutual 
recognition that the needs of the children 
are critically important and that, despite 
their differences, the parties will work 
together for the best interest of the chil- 
dren. A sample stipulation) follows. 


STIPULATION 
This stipulation is made and entered 
into this day of 


1990, by and between the Wife, Jane Doe, 
hereinafter referred to as “Wife,” and the 
Husband, John Doe, hereinafter referred 
to as “Husband.” 
RECITALS 

I. Shared Parental Responsibility: The 
Wife and the Husband recognize that their 
children have a right to maintain a posi- 
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tive and loving relationship with both 
parents and that the parents each have an 
obligation to promote those relationships, 
despite any difficulties which the spouses 
may have between themselves. Accord- 
ingly, the Wife and the Husband have 
agreed to work together for the best 
interest of the minor children and recog- 
nize that they have responsibilities and 
obligations as follows: 

A. Obligations of Both Primary and 
Secondary Residential Parent 

1. Each parent has an affirmative duty 
to foster and encourage a positive rela- 
tionship between the children and the 
other parent. 

2. Each parent has an obligation to 
always refrain from making unflattering 
or derogatory remarks to, or regarding, 
the other parent in the presence of the 
children. 

3. Each parent has an absolute and 
unequivocal obligation to keep the other 
parent advised at all times as to the 
current address and telephone number of 
the children. 

4. Each parent has a duty to respect the 
difference in parenting views that may 
exist between the parties. The parties 
recognize that the fact that they share 
different views does not mean that either 
individual is a bad or inadequate parent. 

5. Each parent has an obligation to 
work with the other to establish a relation- 
ship which would enable them to become 
better parents. This obligation would in- 
clude a consideration of post-divorce 
counseling. [Alternate language: with the 
parties sharing the cost of counseling.] 

6. Each parent has a duty to promptly 
return telephone calls placed by the other 
and to see that the children do the same. 
Neither party shall contact the other at 
work absent an emergency. 

B. Duties of the Primary Residential 
Parent 

1. The Primary Residential Parent (here- 
inafter referred to as “PRP”) has a duty 
to discuss with the Secondary Residential 
Parent (hereinafter referred to as “SRP”) 
the advantages and disadvantages of all 
major decisions regarding the children and 
to work together in an effort to reach a 
joint decision. For example, this duty 
would include an obligation to discuss a 
decision to remove a child from public 
school in order to enroll the child in 
private school. It would not include a 
decision to have a child’s bangs trimmed. 

2. The PRP has an affirmative obliga- 
tion to encourage visitation between the 
children and the SRP. There might come 
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a time when, for one reason or another, 
the children exhibit some level of reluc- 
tance about participating in visitation. 
Nevertheless, the PRP has a duty to ex- 
plain that the SRP loves the children and 
has a right, need, and desire to visit with 
them. Further, the PRP must make every 
effort to ensure that the children are ready 
and available for scheduled visitation. 

3. During the period wherein the SRP 
is exercising visitation, the PRP shall not 
deliberately schedule any special activities 
which conflict with said visitation. How- 
ever, should the children have an extracur- 
ricular activity which inadvertently coin- 
cides with visitation, the SRP shall exert 
due diligence to enable the children to 
participate in said activity. 

4. The PRP has an affirmative obliga- 
tion to, on a timely basis, keep the SRP 
informed as to the physical, social, educa- 
tional, and emotional development of the 
children. This duty includes, but is not 
limited to, forwarding report cards, PTA 
notices, school announcements, etc., to 
the SRP within 48 hours of receipt of 
same. It also includes advising the SRP, 
in advance when possible, of the children’s 
upcoming social calendar. It further in- 
cludes advising the SRP of all nonroutine 
medical treatment received by the children 
within 24 hours of such medical treat- 
ment. Finally, the PRP has an obligation 
to keep the SRP advised as to the identity 
of all treating physicians and to execute 
any and all medical releases necessary to 
afford the SRP free and unhampered 
access to all records pertaining to the 
children.® 

5. The PRP shall provide the SRP with 
an opportunity to obtain copies of all 
school photographs or studio portraits 
taken of the children. 

6. The PRP has an obligation to offer 
to the SRP the opportunity to care for the 
children, whenever reasonably possible, 
on those occasions when the PRP is away 
due to work or social obligations. That is, 
the SRP shall have a right, superior to 
that of all third parties, to care for the 
children in the PRP’s absence. 

7. The PRP has an obligation to per- 
mit, and encourage, the SRP to telephone 
the children as frequently as the SRP sees 
fit, provided that the telephone contact 
does not unduly interfere with the school 
and sleep schedules of the children. More- 
over, the PRP has a duty to encourage the 
children to telephone the SRP on a regu- 
lar and routine basis. 

C. Duties of the Secondary Parent 

1. The SRP has a duty to remain 


current on all child support obligations. 

2. The SRP has an obligation to 
promptly appear for scheduled visitation 
so as not to unduly inconvenience the 
PRP or to adversely impact on the sched- 
ule of the children. 

3. The SRP has a duty to honor all of 
the commitments made to, or on behalf 
of, the minor children. For example, if the 
SRP has indicated that he/she will pro- 
vide transportation to a scout meeting, the 
SRP must recognize that the PRP and the 
children have adjusted their schedules ac- 
cordingly. Hence, it will cause emotional 
hardship and duress should the SRP sim- 
ply fail to show up as scheduled. The SRP 
must honor all obligations to the children 
or provide sufficient advance notice of the 
inability to honor said obligations where 
possible. 

4. The SRP has a duty to recognize 
that the transfer of information regarding 
the children’s lives is a mutual obligation. 
Should the SRP have concerns regarding 
the academic, social, or emotional devel- 
opment of the children, the SRP has an 
obligation to contact the appropriate 
school, doctor, or other individual regard- 
ing same. The SRP, as a concerned and 
loving parent, cannot rely totally upon the 
PRP to supply all of the information 
which the SRP deems necessary regarding 
the care and development of the children. 

5. The SRP has a duty to communicate 
directly with the children concerning his/ 
her relationship with them to the extent 
warranted by their age and maturity. The 
SRP cannot expect the PRP to continu- 
ally act as a “buffer” or “go between.” For 
example, should the SRP be unable to 
exercise visitation, the SRP should ex- 
plain the situation to the children directly. 

II. Incorporation into Final Judgment: 
The parties agree that this stipulation shall 
be offered into evidence at the Final 
Hearing in this cause and shall be made 
part of any Final Judgment hereinafter 
obtained. 


Husband Wife 
Conclusion 

The above stipulation is not without 
loopholes; nor does it protect against 
every conceivable abuse. Moreover, there 
are many instances where its use would 
almost guarantee that a client would soon 
face a contempt action because the client, 
for whatever reason, is incapable of a true 
commitment to shared parental responsi- 
bility. Nevertheless, the author is idealistic 
enough, and clients are typically hopeful 


enough, to warrant at least a considera- 
tion of the stipulation on shared parental 
responsibility, or a variation of it, in every 
dissolution case involving children. 


‘Rule 4-2.1 of the Rules of Professional 
Conduct does give an attorney the latitude, 
when rendering advice, to refer not only to the 
law, “but to other considerations such as moral, 
economic, social, and political factors that may 
be relevant to the client’s situation.” 

2 Fra. Start. §61.13. 

3 The author endeavors to provide copies of 
appropriate divorce related reading materials 
to interested clients. Moreover, the American 
Mental Health Counselors Association, Task 
Force on Childhood and Adolescence has an 
informative pamphlet, Helping Children Cope 
with Separation and Divorce, which can be 
ordered in bulk and provided to each client. 
For further information, contact Divorce Pam- 
phlet Order Department, Center for the Chang- 
ing Family, 109 Willett Avenue, Port Chester, 
NY 10573. 

4 See also Gardner v. Gardner, 494 So.2d 
500 (Fla. 4th D.C.A. 1986). 

5 The actual stipulation on shared parental 
responsibility utilized by the author goes into 
considerable detail with respect to visitation, 
child support, and miscellaneous matters such 
as religious education, grandparent visitation, 
etc. 
6 F.S. §61.13 2(3) clearly states that access 
to records and information regarding a child, 
including medical and school records, shall not 
be denied a parent simply because that parent 
is not the PRP. Nevertheless, administrative 
personnel routinely refuse to provide informa- 
tion to the noncustodial parent, making it wise 
to secure appropriate releases from the PRP at 
the time of settlement. 


Patricia J. Riesenburger is an associate 
with the law firm of Langford, Mooney 
& McDuffee, P.A., in Tampa, prac- 
ticing exclusively in the area of 
matrimonial and family law. Ms. 
Riesenburger received her under- 
graduate degree from Ohio State 
University and obtained her law degree 
from Emory University. 

This article is submitted on behalf 
of the Family Law Section, Cynthia L. 
Greene, chairman, and Renee Golden- 
berg and A. Matthew Miller, editors. 
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It is in this context that we assert that 
Florida is failing in its responsibilities 
toward “children at risk”—a group that 
includes not only abused and neglected 
children but also, now, the so-called “crack 
babies.” This new group of vulnerable 
children, cocaine-exposed infants, has 
brought our already overburdened system 
to crisis. They challenge the medical and 
legal professions to make decisive changes 
in the present dependency system so the 
infants who are victims of the national 
drug epidemic may be saved. 

In order to deal effectively with the 
plight of cocaine babies, lawyers must 
understand the process of infant develop- 
ment. Infancy is a crucial time in a child’s 
psychological development. A child wel- 
fare system that takes account of this fact 
will serve children at risk far better than 
the current system, with its emphasis on 
the rights of parents, does or can. Knowl- 
edge about infant development strongly 
suggests, for example, that cocaine- 
exposed babies should be sent home only 
if their cocaine-abusing mothers receive 
long-term residential drug care, as well as 
better housing and job opportunities, so 
that they in turn can provide an environ- 
ment in which children can grow and 
thrive. In some cases, the early termina- 
tion of parental rights and the child’s 
placement for adoption offers the best 
hope for a child’s full psychological and 
intellectual development. At present, the 
system provides for neither of these alter- 
natives. Familiarity with the process of 
infant development is crucial as the legal 
and medical professions face the challenge 
before them: molding our child welfare 
system into one that is sensitive to both 
the child’s developmental needs and the 
constitutional rights of parents. 


Bonding: The Attachment 
Between Mother and Child 

To have a social services system that is 
responsive to children’s needs, we must 
know what those needs are. We know that 
people generally respond to a baby by 
making an odd noise, by smiling, by 
feeling protective toward the infant. This 
behavior is a type of “reflex,” biologically 
determined and common to all cultures. 
It is why babies survive and our species 
continues. The term “bonding” is a lay 
term for the mother-infant attachment. 
Studies show that the mother and baby 
do not “attach” at the same time. For the 
mother, the experience of pregnancy, la- 
bor, and delivery contributes to an imme- 
diate feeling of closeness with her child. 


A mother who goes through labor accom- 
panied by a caring individual also tends 
to be attached to her baby at the outset. 
However, during this early stage, a baby 
does not know his or her mother. That 
recognition occurs much later.! 

The first few months of a baby’s life are 
when a mother? really begins to “attach.” 
During this stage, called the initial adjust- 
ment phase, the mother adjusts to the 
individual temperament of her child. Usu- 
ally by the time her child is three months 
old, a mother is able to respond to the 
child intuitively. The mother knows, for 
example, how to make the child laugh and 
how the child likes to be held. At this 
point, the mother feels quite attached to 
the child. The infant is not yet “attached,” 
however, even though the child will smile 
more, or stop crying more quickly, for the 
primary caretaker than for a stranger. The 
infant cannot remember the mother, and, 
therefore, feels no sense of loss when the 
mother is absent. As far as the infant is 
concerned, any person responsive to its 
needs will do. 

Between the ages of six and nine months, 
an infant develops recall memory. This is 
demonstrated by a child’s anxiety around 
strangers and its protests against separa- 
tion from its parents.> Suddenly, the baby 
who was about to sit on the lap of a 
next-door neighbor clings to the mother. 
This behavior marks the stage of develop- 
ment in which an infant learns trust. 
Babies raised in homes where their needs 
were not met consistently do not learn to 
trust. Infants who do not develop an 
initial attachment or who have it broken 
during the separation protest state are at 
high risk for later emotional problems. 
Many psychologists believe that disrup- 
tion in the “learning to trust” stage is the 
basis for sociopathic behavior later in a 
child’s life.4 That is why it is so important 
that infants are not shuttled by the social 
services system between placement during 
this stage of their psychological develop- 
ment. 

The attachment bond between a child 
and the child’s primary caretaker is one 
aspect of what is considered to be the 
child’s environment. Recent scientific lit- 
erature indicates that a child’s psychologi- 
cal and cognitive development is closely 
linked to the environment in which the 
child is raised. Factors that influence a 
child’s development include family income 
level, the presence or absence of the fa- 
ther, and the mother’s level of education. 

A disturbing body of literature concerns 
the role of the environment with respect 
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to mild mental retardation among chil- 
dren. In Sweden, three out of 1,000 chil- 
dren are severely mentally retarded. Severe 
mental retardation occurs in the United 
States at a similar rate, and is often caused 
by genetic problems and complications at 
birth. In alarming contrast, the rate of 
mild mental retardation is between eight 
to 10 times higher in the United States 
than it is in Sweden. Prior to the 1970's, 
it was assumed that medical problems 
were the cause of almost all developmental 
disabilities, both physical and cognitive, 
in children. Multiple long-term studies of 
both premature and normal newborns 
have since undermined that assumption. 
One study conducted in the late 1970’s by 
the National Institute of Neurological and 
Communicative Disorders and Stroke Col- 
laborative Perinatal Project measured the 
IQ scores of 26,760 children at the age of 
four.5 The IQ test is a standard measure 
of intellectual and cognitive development.® 
The investigators looked at what, if any- 
thing, the children with equivalent scores 
had in common. More than 150 factors 
were analyzed, and two—socioeconomic 
status (SES) and maternal education— 
proved to have a significant impact on IQ 
scores. This study showed that children 
living in poverty whose mothers had not 
completed high school were more likely 
to have lower IQ scores than children 
living in higher SES environments with 
better educated mothers. 


The Impact of Economics 
and Education 

Children who have medical problems 
at birth and who also live in poverty tend 
to do poorly on IQ tests. This is not 
surprising. What is shocking is how much 
worse they score than children born with 
complications but raised in a family earn- 
ing a moderate to high income. A study 
of children in Kauai, Hawaii, showed that 
among children living in high SES envi- 
ronments, the difference in IQ scores 
between those children born with compli- 
cations and those born without complica- 
tions was only five to seven points. In 
other words, the children who suffered 
complications at birth were able neverthe- 
less to come relatively close to their peers 
in intellectual development. By contrast, 
the difference in IQ between children with 
and without birth complications in low 
SES environments ranged from 19 to 37 
points. Clearly, being both sick and poor 
puts a child at great risk of having a lower 
IQ than the rest of the population.’ 

The impact of environment is felt not 


only on IQ scores. In a follow-up study, a 
group of 1,000 children was identified at 
age seven as having normal intelligence 
but poor school performance. These stu- 
dents were matched to 6,000 children with 
norma! school performance. The investiga- 
tors compared the birth, health, and sociai 
histories of both groups of children. They 
observed that where and how a child lives, 
and not the child’s medical history, are the 
primary reasons for poor performance in 
school. The study concluded that “lower 
socioeconomic status, less maternal educa- 
tion, birth order, and larger family size are 
related to higher rates of academic 
failure.”® 

Socioeconomic status is a broad cate- 
gory with many subsets. Subsequent stud- 
ies have looked at risk factors within the 
SES groupings. These have included in- 
come level, mental health of the mother, 
the presence or absence of a father, family 
size, and life events (e.g., separation from 
or death of a loved one), among others. 
No single factor has been shown to keep 
a child from reaching his or her intellec- 
tual potential. What has been demon- 
strated is that low IQ score is related to 
the number of negative factors in the 
child’s background.° For example, a child 
living in poverty who has a father living 
in the home and a mother who is attend- 
ing junior college will most likely have an 
IQ in the normal range. If the same child 
lives in poverty with a single mother who 
has a mental health problem, the child is 
at high risk for achieving a low IQ score. 


Children at Risk 

These studies show conclusively that 
children in poor, unstable environments 
are at high risk of not reaching their full 
intellectual capacities. Despite impressive 
documentation, the findings of this litera- 
ture have been ignored by social welfare 
policymakers, lawyers, and judges who 
administer the child welfare system. As a 
consequence, children are placed at risk 
not only by abusive or neglectful parents 
but also by the current system. A system 
that emphasizes keeping “families” to- 
gether legally but does not provide the 
funds and services necessary to achieve 
that goal, that favors “temporary” foster 
care over the termination of parental 
rights and placing children for adoption, 
is not responsive to children’s develop- 
mental needs. Nowhere are the system’s 
failings more painfully evident than in its 
response to the nation’s drug epidemic 
and its cocaine-exposed offspring, the crack 
babies. 


Cocaine is one of the most addictive 
drugs known to humankind. A rat given 
a choice of sexual stimulation, food, or 
cocaine will always choose cocaine—until 
it dies of starvation in its cage. Crack is a 
smokable form of cocaine. Crack that is 
smoked appears in the brain at levels that 
are higher than if the cocaine was shot 
into a vein. This is because the drug is 
carried by blood vessels in the lungs 
directly to the brain without passing 
through the rest of the body. 

It is not clear why some people become 
addicted to drugs while others do not. 
One thing we do know is that people who 
are depressed are most likely to use drugs. 
Women who live in poverty tend to be 
more depressed than women living in 
better circumstances. For many poor 
women, crack is viewed as an escape from 
a life that is without opportunity or hope. 

Crack and cocaine are not problems of 
the inner city alone. However, in Dade 
County, only babies born at the public 
hospital are tested for drugs on a routine 
basis. This explains why almost all of the 
babies referred to the Florida Department 
of Health and Rehabilitative Services in 
Dade County for drug exposure are the 
children of poor minority women who 
gave birth at Jackson Memorial Hospital. 

Most babies born exposed to cocaine 
have normal birth weights and look and 
act like “regular” babies. Although moth- 
ers using cocaine have a greater chance of 
delivering premature infants than mothers 
who do not use the drug, the majority of 
crack babies at Jackson Memorial Hospi- 
tal are born full-term. 

Studies have described crack babies as 
more likely to be irritable than nondrug- 
exposed babies.!° When the children grow 
older, they may have problems with atten- 
tion and learning. However, since many 
of these babies go home to mothers who 
have a mental health problem (substance 
abuse) and live in poverty, it is nearly 
impossible to determine whether their later 
learning problems are due to their envi- 
ronment or to their in utero exposure to 
cocaine. At the least, these children are at 
high risk of performing poorly in school. 
A good environment could prevent this 
risk from turning into a reality. 

All too obviously, a crack baby’s devel- 
opment is marked by the environment in 
which the infant must live. The baby’s 
mother is generally an addict whose be- 
havior is erratic because it is profoundly 
influenced by crack. If a substance- 
abusing mother is the child’s primary 
caretaker, the child is at risk of attaching 
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to an inappropriate object and of never 
being able to develop the trust that marks 
healthy psychological development. 

Even though a crack-addicted mother 
may love her child, she will be an inappro- 
priate object for attachment purposes if, 
as is likely, the effects of the drug make 
her unable to respond consistently to her 
infant’s needs. When the drug “rush” 
passes, it leaves the mother depressed. Her 
efforts, in that frame of mind, to console 
her screaming child are often unsuccessful. 
The infant, meanwhile, has become chroni- 
cally inconsolable—constantly irritable and 
crying—because the child has not been 
“trained” by the experience. of having 
needs consistently met. (Some of the cocaine- 
exposed infants who are sent home with 
their mothers return later to the hospital 
diagnosed as “failure to thrive.” Among 
other things, they are usually scrawny and 
malnourished from not having been fed 
regularly.) The child’s inability to develop 
a relationship of trust with his or her 
primary caretaker increases the likelihood 
that the child will behave antisocially later. 

Most cocaine-exposed infants in HRS 
District 11 are being sent home in the 
custody of their mothers. When a baby 
tests positive for cocaine, HRS workers 
go to the home to determine whether it is 
a “safe” environment. If they conclude 
that it is, the baby is sent home, and the 
mother is referred for drug treatment. 
Follow-up on the mother’s attendance at 
the treatment program and on the condi- 
tion of the baby is minimal. Sometimes, 
there is no follow-up at all. This is not 
because HRS professionals do not regard 
follow-up as important. Rather, it is be- 
cause they see follow-up as a luxury which 
a grossly underfunded system cannot af- 
ford. However, follow-up is not a luxury; 
it is a necessity. Lawyers must help to 
ensure that follow-up is preserved and 
maintained in the child welfare system. If 
infants lose the chance to develop a healthy 
initial attachment, they may suffer irre- 
versible psychological damage. A system 
that favors keeping families together, as 
ours does, cannot afford to ignore the 
conditions that beset the families of crack 
babies. The system cannot continue to be 
blind to the fact that keeping families 
together means improving the environ- 
ment in which children are raised—which 
in turn costs money. Rather than paying 
later for the consequences of juvenile 
delinquency, teenage pregnancy and child- 
bearing, and high school dropout rates, 
we can direct our resources toward pro- 
grams that will give families the support 
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they need to stay together. 

For example, if we want a mother and 
child to form a healthy attachment rela- 
tionship, we must ensure that they are 
together during the first year of the child’s 
life. And we must ensure that substance- 
abusing mothers receive the best drug 
rehabilitative treatment possible. An ad- 
dicted mother cannot quit using crack by 
herself without support. At present, Flor- 
ida’s policy is to provide outpatient treat- 
ment, which forces a mother to return at 
night to a crack-infested environment and 
a drug-using peer group. Are we giving 
these mothers a fair chance to fight their 
addiction and to care for their children? 
Mothers who are willing to enter drug 
treatment, especiaily if it permits them to 
keep their babies, should be offered long- 
term residential programs to help them 
recover from drug addiction. 


Crack Babies and the Courts 
Infants who do not go home are placed 
either in a shelter or with a relative, 
awaiting dependency hearings. Their fate 
then turns on the issue of what constitutes 
proof in dependency proceedings of abuse 
or neglect. Judges in the 11th Judicial 
Circuit are willing to accept detention 
petitions based upon cocaine exposure of 
the infant, but will not declare dependency 
without further evidence. The courts as- 
sume that the home is “safe” even though 
the primary caretaker uses drugs. The 
state must prove that the home environ- 
ment is unacceptable because the child 
will be at risk of physical and/or mental 
harm if the child stays in the home. This 
system unnecessarily favors the parent. It 
is our belief that once identified as sub- 
stance abusing, parents should have the 
burden of proving that they can provide a 
good home in which their child can de- 
velop to his or her maximum potential. 
Currently, if the state makes its case for 
dependency, the crack baby will enter 
foster care. Many foster children have 
other siblings who are already in state 
custody. It is not unusual for their moth- 
ers to have already failed a performance 
agreement involving another child. Yet 
more often than not, the state permits the 
mother to enter another performance agree- 
ment and to retain her parental rights. In 
cases involving abused children, we have 
been told flatly by lawyers and judges that 
a parent who has any chance of rehabilita- 
tion has the right not to have parental 
rights terminated. It is our understanding 
that the law provides an extraordinary 
procedure for the termination of parental 


rights in exceptional circumstances, but 
that courts do not routinely find that 
exceptional circumstances exist. In light 
of the critical nature of the first few years 
of life for child development, the question 
must be asked: Are we denying children 
the right to become productive members 
of society? 


What Can We Do for 
the Crack Babies? 

We contend that the circumstances of a 
crack baby are exceptional and in some 
cases warrant relief that may seem ex- 
traordinary—early termination of parental 
rights and placing the child for adoption. 
An infant will be more readily adopted 
than a toddler. In addition, in a good 
adoptive home the baby has the opportu- 
nity to develop that first trust relationship, 
which is critical to healthy development. 

Parents have rights, but children do 
too. Even in the worst cases parental 
rights are rarely terminated. Processes 
need to be developed and utilized to 
terminate parental rights quickly in cases 
that most reasonable people would see as 
“clear cut”—for example, when a mother 
has delivered two or three cocaine- 
exposed infants and has either failed or 
refused drug treatment. 

In one case that we follow, there are 
four children already in custody. The 
cocaine-exposed infant, although identi- 
fied early for termination, is now nearing 
his first birthday. In another case, a mother 
who had delivered four cocaine-exposed 
infants was recently shot and killed during 
a drug deal. She was 25. At her death, all 
five of her children were in out-of-home 
placements, but none of the mother’s 
parental rights had been terminated. 

We are also now working with a 
23-month-old infant who was born prema- 
turely, exposed to cocaine, and with neu- 
rological problems. Because his mother 
abandoned him at birth, he was placed in 
a preadoptive foster home. The foster 
parents love their special child, and work 
closely with doctors and physical thera- 
pists. The biological mother has since 
given birth to a second cocaine baby, and 
has abandoned that one as well. The 
biological mother appeared in court, for 
the first time, at the final hearing on 
terminating her parental rights with re- 
spect to the first child. She had never 
made any attempt to have contact with 
the child. Nevertheless, the court granted 
her a performance agreement for both 
children, along with visitation rights. Is 
this fair to the child who has never known 


any home other than that of his caring 
foster parents? Is it fair to the foster 
parents who hoped to adopt the child? 

Cases like these are clogging our system. 
If we move quickly for termination of 
parental rights in such cases, we will be 
able to give these children permanent 
homes and to concentrate our limited 
resources on reuniting families, rather than 
on maintaining children in long-term 
dependency. 

Foster care is not a solution. Even 
placing a crack baby with relatives is not 
a satisfactory option. In our experience, 
many of the aunts and grandmothers who 
take in their relatives’ children do not have 
legal custody of the children in their care. 
This means that they seldom receive Aid 
for Dependent Children, Medicaid, or 
other services for children. It also often 
means that the children grow up without 
the sense of permanence that is neces- 
sary to their healthy psychological 
development. 

Besides early termination of parental 
rights in some cases, we should consider 
other options for caring for children at 
risk. “Open adoption,” in which the bio- 
logic parents have visitation privileges, is 
such an option. In open adoption the 
parents maintain some rights, such as the 
right to watch a child grow and blossom, 
while the child lives in an environment 
that is supportive of developmental needs. 
Open adoption could be tried on an 
experimental basis and should be sup- 
ported by medical and social services for 
the child and the adoptive and the biologic 
parents. 

Reuniting families costs money. Proven 
programs and interventions exist, but they 
need to be adequately funded.!! We advo- 
cate a state income tax that dedicates a 
guaranteed percentage of revenue to serv- 
ices for children and families in order to 
save our society. Political leaders must 
decide whether they mean it when they say 
“no new taxes,” because the price of that 
slogan is to forgo saving families. 

Citizens of this state may decide that 
they do not want to pay for the jobs, the 
housing, the drug rehabilitation programs 
that will keep families together. But they 
must understand that caring, drug- 
abusing parents who are not given drug 
treatment, education, and job opportuni- 
ties will not be able to provide the appro- 
priate environment in which a child may 
develop to his or her potential. In that 
case, we will be able to save children at 
risk only by terminating parental rights in 
less extraordinary circumstances than the 
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ones described above—at an unacceptably 
high cost, perhaps, to constitutional rights. 
Something must change, however, to alter 
the status quo in which we don’t fund 
services and we don’t push for termi- 
nations. It is children who are the victims 
of this irrational public policy. 


Conclusion 


The first years of a child’s life are of 
critical importance for psychological and 
cognitive development. The current de- 
pendency system does not take into ac- 
count recent studies of child development 
which show the significant effect of envi- 
ronment on behavior and intellectual func- 
tion. Our child welfare system needs to be 
modified so that parental rights are termi- 
nated quickly in the worst cases. It also 
needs to experiment with alternatives such 
as open adoption. Above all, it needs to 
be better funded. Model programs have 
shown that when dysfunctional families 
are given necessary support services such 
as affordable housing, day care, and job 
training, they can become good homes for 
children. The solutions to the problems 
children face are not inexpensive, but the 
costs of increasing school dropout rates, 
juvenile delinquency, and teenage preg- 
nancies are exponentially higher. Children 
are our future. Floridians must decide that 
children and their families are worth the 
investment.0 
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ur work places must become 

more family-oriented. We do 

not have a choice any longer. 

We must find practical and 
economical ways to accommodate family 
members’ dual responsibilities of working 
and raising children. Over 50 percent of 
the work force in Florida is made up of 
women. By the 1990’s, women are ex- 
pected to account for two-thirds of the 
increase in the work force. There are over 
nine million children under the age of six 
in this country whose mothers are in the 
work force. Seventy percent of the chil- 
dren under the age of six are in some form 
of child care outside the home. Many of 
these children come from single parent 
homes. At the same time, we are having 
increasing difficulty hiring and retaining 
employees in our businesses and law firms. 

Lawyers must recognize that the chil- 
dren of our employees are as important 
as their own children. They attend the 
same schools, live in the same communi- 
ties, and will work together in the future. 
It is time we started working together for 
the future of all of our children. 

Florida has one of the highest dropout 
rates in the country. More children and 
juveniles are arrested in Florida than gradu- 
ate from high school, and we are experi- 
encing a substantial increase in drug and 
alcohol dependency problems in our 
schools. A great number of children whose 
parents work do not have adequate health 
care. We must begin to understand, as 
lawyers and employers, that the well-being 
of our employees is central to a healthy 
work place and a sound economic future. 

What can you do? First, you can con- 
duct a survey within your own office to 
determine the needs of your lawyers and 
other employees. Do your employees have 
child care, and, if so, where are their 
children being served? Is there a location 
near work or home? Are the child care 
facilities open an adequate amount of 
time? What do your employees do when 
their children are sick, and do they have 
adequate health care? Sample surveys are 
available from The Florida Bar, and every 
law firm should begin conducting these 
surveys to determine their employees’ needs. 
Once determined, the firm should help to 
ensure that their employees have day care 
alternatives in their community. 

Law firms should examine their em- 


Their 
Employees 
are 
Parents 
Too 


ployee health care policies and other bene- 
fits. Firms could consider setting aside a 
room to be used for emergency care for 
children. The room would be used on a 
temporary basis when parents have to 
work overtime or when routine child care 
breaks down. Additionally, firms could 
contract with a local hospital to provide 
emergency child care when a child is ill 
during the work week. This would allow 
the parent to stay at work and the child 
to be properly supervised. Certain hospital 
groups, such as National Medical Enter- 
prises in Boca Raton, offer this benefit for 
employers. On-site child care facilities can 
be established in your building with other 
firms and businesses. 

Many places of employment are allow- 
ing employees to leave work and attend 
their children’s schools for parent/teacher 
conferences and volunteer activities. The 
Chamber of Commerce in Miami and the 
March of Dimes throughout the state 
provide parenting classes that can be of- 
fered in your law firm. You could also 
collect information and books that could 
be placed in your library for parents 
regarding health care, adolescence, prena- 
tal care, and other related parenting issues. 
Law firms could examine their leave policies 
to ensure that adequate time is provided 
for parental leave before, during, and after 
childbirth. Law firms should provide some 
protective leave with pay for up to four 
weeks for temporary medical disability, 
including prégnancy. For many of the new 
lawyers and other employees, flex time or 
alternative work patterns should be pro- 
vided so that they have an opportunity 
during the early part of childhood to 
spend more time with their children. 

Probably the least costly and most 
common employer-provided child care bene- 
fit is the Dependent Care Reimbursement 
program. These programs allow employ- 
ees to exclude up to $5,000 from gross 
income to pay for dependent care. Em- 
ployers also receive a direct financial bene- 
fit from this arrangement because they do 
not have to pay Social Security and em- 
ployment taxes on the excluded salary. 
The employer is not required to provide 
any funds for the program, but the pro- 
gram must be established by a separate 
written plan of the employer for the 
exclusive benefit of its employees. It 
must also meet certain other minimal 
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requirements, particularly with regard to 
availability on a nondiscriminatory basis. 


Law firms should recognize parents’ 


schedules when setting before and after 
hour meetings and work responsibilities. 
Of course, in a law firm, you are required 
to work late hours or come in early 
occasionally, but the working parent, es- 
pecially the single parent, should have 
some flexibility when dealing with these 
demands. When asking your employees 
to work overtime, you should first check 
to see if they are going to have problems 
with child care or after school care before 
forcing them to decide between family and 
work. Emergency child care should also 
be available in or near the office. Further, 
time should be provided to employees to 
visit their children’s schools regularly. 

Young lawyers, when interviewing law 
firms at law schools, should question the 
parenting and family attitude of the pro- 
spective firm. Law schools should develop 
information on major law firms regarding 
flex time, job sharing, child care opportu- 
nities, health care benefits, and other family- 
related issues. This information is equally 
as important as some of the other infor- 
mation collected by law schools. 

With increased telecommunications and 
new technology in law firms, there is more 


opportunity for employees to work at 
home through the use of computers, fac- 
simile machines, and other forms of tele- 
communications. This technology may 
allow many employees the flexibility to 
be at home more often with their children. 
No one law firm can implement every- 
thing at once, but each should begin by 
surveying employees to see what the most 
important benefit to them may be, whether 
it be flex time, on-site or group day care 
or emergency care. The fact that you take 
the time to survey your employees’ needs 
and learn about their problems will greatly 
enhance the morale of the work place. 
These measures are not only in the 
interest of employees. Absenteeism and 
turnover rates have plummeted in compa- 
nies that have adopted procedures to aid 
their employees in family matters. High 
morale aids productivity. Law firms are 
in a particularly good position to benefit 
from aiding their staff, both professional 
and nonprofessional. Firms engage in nu- 
merous civic and charitable activities to 
enhance their image; this image could only 
benefit by adopting progressive attitudes 
at home and in the firm. Moreover, these 
ideas are powerful incentives to the finest 
law students when they choose where to 
practice. 


In the near future, all employers— 
including law firms—will have to adjust 
their attitudes and practices to more fully 
integrate the work place and family place 
in order to have more livable communities 
and content employees.O 


Steve Uhlfelder is a partner in Steel, 
Hector & Davis’ Tallahassee office. A 
former member of the Bar’s Board of 
Governors, he serves on The Florida 
Bar Commission for Children and chairs 
the Florida Children’s Coalition. 
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Corporal Punishment and 
Handicapped Children 


by Alice K. Nelson and Jodi Siegel 


n 1939, the Florida Legislature gave 
teachers the discretion to discipline 
students to create an appropriate 
learning climate. This authority in- 
cluded utilizing corporal punishment. See 
Fla. Laws Ch. 19355 §627 (1939); Fla. 
Comp. Gen Laws §892 (1940 Supp.). Until 
recently, local school boards were even 
barred from banning corporal punish- 
ment. F.S. §230.23(6)(c) (1987). The 1989 
Florida Legislature amended this statute 
to authorize school boards to prohibit 
corporal punishment as long as alternative 
disciplinary policies are adopted.! 

School boards, the Florida Department 
of Education, and the Florida Depart- 
ment of Health and Rehabilitative Services 
currently are debating issues regarding 
corporal punishment.” Since the 1989 amend- 
ment, at least five school boards, as well 
as the Board of Trustees for the Florida 
School for the Deaf and the Blind, have 
banned the use of corporal punishment. 
Several more are considering such a ban.? 

This article discusses the specific use of 
corporal punishment on handicapped chil- 
dren in the context of federal and state 
education rights.4 The authors conclude 
that corporal punishment is an ineffective 
tool of behavior management, and is ille- 
gal outside the context of a handicapped 
child’s individual education plan. The 
authors, therefore, urge school boards to 
ban corporal punishment and adopt alter- 
native positive disciplinary policies. 


Historical Perspective 
The use of corporal punishment in 
schools evolves from a long history of 


violence against children.’ Black’s Law 
Dictionary defines corporal punishment 
as “[p]Jhysical punishment as distinguished 
from pecuniary punishment or a fine; any 
kind of punishment of or inflicted on the 
body.” As applied in educational settings, 
it is “the infliction of pain by a teacher or 
other educational official upon the body 
of a student as a penalty for doing some- 
thing which has been disapproved of by 
the punisher.”’ Thus, it includes spanking, 
paddling, beating, shoving, arm twisting, 
shaking, ear pulling, hair pulling, and the 
like, and excludes those activities neces- 
sary for self-defense or the immediate 
protection of the child, others, or prop- 
erty.® These definitions are consistent with 
Florida’s: 

Corporal punishment is the moderate use of 
physical force or physical contact by a teacher 
or principal as may be necessary to maintain 
discipline or to enforce school rule. However, 
the term “corporal punishment” does not in- 
clude the use of such reasonable force by a 
teacher or principal as may be necessary to 


protect himself or other students from disrup- 
tive behavior. 


F.S. §228.041(27) (1987). 

Common law permitted school officials 
to discipline disobedient students by cor- 
poral punishment. In England, the doctrine 
of in loco parentis provided the basis for 
the teacher’s right to administer corporal 
punishment. This also was the early the- 
ory in the United States where it was 
considered an effective means of disciplin- 
ing children. With the advent of compulsory 
education laws, the rationale changed: 
Since the state requires school attendance, 
it may utilize this method in order to 


maintain group discipline and educate 
school children properly. The educational 
theory was that until the child’s intellec- 
tual or moral development is complete, 
physical discipline is an effective means of 
controlling and correcting unacceptable 
behavior.? 

However, the power to inflict physical 
punishment is not unbridled. The severity 
of the permitted punishment has limits, 
which are imposed by statutory criminal 
and civil liability, and by common law tort 
remedies in situations in which excessive 
force has been used.!° 

The common law rules are set forth in 
the Restatement (Second) of Torts §§147(2), 
150 (1964). Section 147(2) grants to those 
charged with educating a child the privi- 
lege of using reasonable force to punish 
the child. Section 150 enumerates the 
factors to be considered in determining 
the reasonableness of the force utilized. 
These include, inter alia: the age, sex, and 
physical and mental condition of the child; 
the nature of the offense and the child’s 
apparent motive; the influence of the 
child’s example upon other children; 
whether the force is reasonably necessary 
and appropriate to compel obedience to a 
proper command; and whether it is dis- 
proportionate to the offense, unnecessarily 
degrading, or likely to cause serious or 
permanent harm. 

Unfortunately, even in recent years these 
limits on corporal punishment have not 
always been effective. Some courts have 
found corporal punishment to be reason- 
able, although the facts of its administration 
frequently are shocking in a time of in- 
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creased awareness of harm to children. In 
Ingraham v. Wright, 430 U.S. 651, 662 
(1977), for example, an eighth grade Dade 
County student attending a junior high 
school was given more than 20 licks with 
a paddle while being held over a table. 
He suffered a hematoma which required 
medical attention and absence from school 
for several days. Another plaintiff, also 
an eighth grader, was paddled several 
times for minor infractions. Twice, he was 
hit on his arms. One of those times, he 
lost the full use of his arm for a week.!! 

In supporting their conclusion, the Jn- 
graham Court and others have relied on 
the traditional ideas of punishment in 
general, and corporal punishment specifi- 
cally: To teach a child what behavior is 
unacceptable and to discourage that be- 
havior in the iuture. However, the 
professional literature now concludes that 
punishment must be administered in a 
way so that the student understands the 
link between the nonadaptive behavior 
and the punishment imposed.!? In order 
for the punishment to be effective, it also 
should be administered as early as possible 
during the nonadaptive behavior as it is 
considerably less effective when delivered 
afterwards. Another essential ingredient 
of punishment is a consistent use. And, 
finally, for punishment to be effective as 
a socializing agent, there must be a posi- 
tive attachment to the punisher. 

The overwhelming weight of social sci- 
ence evidence also concludes that corporal 
punishment perpetuates a cycle of child 
abuse, teaches children that it is accept- 
able to hit someone smaller and weaker, 
and may indeed increase a child’s propen- 
sity toward aggression and violence.!3 
Research in education and psychology 
shows no lasting benefit in the use of 
corporal punishment, whereas long-term 
harm is evident. Further, while the con- 
duct being punished may cease for a short 
time—at least during the punishment itself— 
the same conduct or another form of 
disruptive behavior often returns quickly, 
because corporal punishment fails to teach 
the child new and proper behavior. 

Corporal punishment in schools is now 
discouraged by the weight of professional 
opinion.'* Indeed, a large number of pro- 
fessional organizations have now officially 
adopted policy statements condemning the 
use of corporal punishment.!5 An increas- 
ing number of states!® have done likewise, 
as well as municipalities.!7 Further, corpo- 
ral punishment is disfavored in many 
nations around the world.!8 

No one can seriously disagree that school 
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discipline is an essential component of 
education. However, the modern approach, 
as just suggested, requires an understand- 
ing of the reasons for a child’s behavior 
which necessitates the imposition of disci- 
pline. These reasons may include: 
inadequate parenting; ineffective teacher 
training; ineffective school organization 
and administrative leadership; and other 
environmental factors.!9? The widely held 
professional view regarding discipline is 
to prevent the undesired behavior by struc- 
turing schools and classroom interaction 
appropriately. When discipline becomes 
necessary, the emphasis is on positive 
approaches that further prevent the behav- 
ior from escalating to any stage of 
violence.2° 


Discipline and 
Handicapped Students 

These general concerns about the utili- 
zation of corporal punishment with 
nonhandicapped students have particular 
force in the context of the discipline of 
handicapped students. By the nature of 
their conditions, these children exhibit 
behavior which is different from societal 
norms. They are more likely to engage in 
behavior which is perceived by educators 
as punishable. Thus, there is grave danger 
that the sanctioning of corporal punish- 
ment of handicapped children may result 
in their being more frequently and severely 
punished than their nonhandicapped 
peers.2! 

Special educators increasingly recognize 
the importance of assisting children (and 
adults) with handicapping conditions to 
engage in adaptive behavior. The method 
of achieving that goal for any particular 
individual is through appropriate instruc- 


tional techniques based on a positive 
orientation. These techniques involve the 
application of the principles of applied 
behavioral analysis and require a thor- 
ough investigation of the antecedent 
conditions (activity, teacher demands, set- 
ting, time of day) which lead to the 
nonadaptive (or undesired) behavior and 
the consequent events (teacher attention, 
termination of activity, peer response). 
Only after one understands a behavior 
may strategies for intervention be appro- 
priately selected.22 Further, as with 
nonhandicapped students, the entire school 
structure should be examined.?3 

There is a growing boy of research 
indicating any punishment of children 
with disabilities may lead to the inhibition 
of learning rather than the acquisition of 
adaptive behavioral skills.24 Whatever one’s 
view of the use of aversives, the fact is 
that one of the consequences of corporal 
punishment, as with normal children, is 
the creation of maladaptive behavior. Par- 
ticularly for exceptional children, modeling 
and observational learning is a powerful 
learning modality. Thus, corporal punish- 
ment as a model of human behavior may 
serve to escalate rather than diminish 
deviant behavior, heightening and main- 
taining aggression rather than decreasing 
it. The child learns that physically striking 
and imposing pain on another person is 
not only justified, but is engaged in by 
powerful and influential role models.?5 
Thus, the well-established theories of disci- 
plining students with handicaps almost 
universally condemn the utilization of cor- 
poral punishment.”6 

Indeed, the Florida Department of Edu- 
cation’s Bureau of Education for 
Exceptional Students (BEES) also implic- 
itly condemns corporal punishment.27 
BEES’ technical assistance manual only 
mentions physical intervention in a chap- 
ter centering on techniques to use when a 
problem behavior actually occurs, and 
then only in the context of the physical 
restraints necessary to assist a child who 
is out of control to regain control. 

Another BEES manual addresses pro- 
grams serving the emotionally handi- 
capped.28 This manual emphasizes the 
necessity of organizing instructional space 
to facilitate both the instructional pro- 
gram and the management system. It 
offers school districts specific suggestions 
regarding general classroom management, 
as well as the management of individual 
behaviors. Twelve specific techniques are 
offered: Only three of them are aversive, 
and corporal punishment is not listed. 


‘ 


Education of the 
Handicapped Act 

The need to plan interventions with 
handicapped children is a legal corner- 
stone of the rights of handicapped children 
to a free appropriate public education 
under the Education of the Handicapped 
Act (EHA), 20 U.S.C. §1400. 

At the time of the passage of the act in 
1975, congressional studies revealed that 
better than half of the nation’s eight 
million disabled children were not receiv- 
ing appropriate educational services. 20 
U.S.C. §1400(b)(3). Among the most poorly 
served of disabled students were emotion- 
ally disturbed children. Congressional 
statistics revealed that for the school year 
immediately preceding the passage of the 
act, the educational needs of 82 percent 
of all children with emotional disabilities 
went unmet.3° 

The EHA assures that all handicapped 
children have available to them a free 
appropriate public education designed to 
meet their unique learning needs. 20 U.S.C. 
§1400(c); 34 C.F.R. §300.1. To implement 
its purposes, the act furnishes substantial 
financial assistance to states for the educa- 
tion of handicapped children. 20 U.S.C. 
§§1411-1420. Florida has established a 
system of providing special education, 
which in Florida is termed “exceptional 
education.” F.S. §230.23(4)(m)(1987). 

The “free appropriate public education” 
of the act must be tailored to the unique 
needs of the handicapped child through 
an “individualized educational program.” 
20 U.S.C. §1401(18). Florida’s statutes 
and regulations relating to exceptional 
students provide a similar scheme for 
effectuating their educational rights.3! The 
individualized educational program is a 
written plan for the handicapped student 
that must include annual goals and short- 
term instructional objectives. 20 U.S.C. 
§1401(a)(19); 34 C.F.R. §300.346; Fla. 
Admin. Code Rule 6A-6.0331(3)(a). For 
children who have emotional handicaps, 
a major component of the instruction 
component is behavior management.*2 

Although handicapped children may be 
subjected to discipline, the Supreme Court 
has recognized that for some emotionally 
handicapped children it is their very in- 
ability to conform their conduct to socially 
acceptable behavior that render them handi- 
capped within the meaning of the act.33 
Prior to the imposition of any discipline, 
there must be a determination of the 
relationship of the handicapping condi- 
tion to the nonadaptive behavior.*4 If 
there is such a relationship, then discipline 


must be imposed consistent with the child’s 
individualized educational program, or 
changes made to that IEP, to utilize the 
disciplinary technique. 

Florida school boards are required to 
establish special procedures for the disci- 
pline of handicapped students. Fla. Admin. 
Code Rule 6A-6.0331(7). Discipline for 
handicapped students must be consistent 
with their behavior management plan as 
misconduct generally is due to a manifes- 
tation of a child’s handicap. It is thus 
essential that any discipline of a handi- 
capped child be part of an overall behavior 
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Conclusion 

School boards have the opportunity to 
reexamine and update their disciplinary 
policies. As stated above, current research 
shows that corporal punishment has not 
proven to be an effective tool for teaching 
appropriate behavior to children in gen- 
eral. Rather, positive disciplinary techniques 
teach appropriate social behavior. School 
boards, therefore, should utilize the recent 
statutory amendments to ban corporal 
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punishment generally and adopt alterna- 
tive positive disciplinary approaches. 

For children with handicaps, corporal 
punishment is especially inappropriate. 
Handicapped children who display nonde- 
sired behavior are entitled under federal 
and state law to a behavior management 
plan as part of their individualized educa- 
tion. Any discipline, especially such 
ineffective and physical discipline as cor- 
poral punishment, is thus unlawful if not 
part of a handicapped child’s behavior 
plan. At the very least, therefore, school 
boards should ban corporal punishment 
for exceptional education students.0 


'This section now provides in pertinent 
part: “The school board shall have the author- 
ity to prohibit the use of corporal punishment, 
provided that the school board adopts or has 
adopted a written program of alternative con- 
trol or discipline, which may include, but is not 
limited to, timeout rooms, in-school suspen- 
sion, student peer review, parental involvement, 
and other forms of positive reinforcement, such 
as classes on appropriate classroom behavior.” 
Fla. Laws 89-166 (amending Fia. Stat. 
§230.23(6)(c)). 

2 Several Florida district courts of appeal have 
recently addressed whether corporal punish- 
ment constitutes child abuse. In B.L. & R.W.H. 
v. Department of Health & Rehab. Serv., 545 
So.2d 289 (Fla. Ist D.C.A. 1989), cert. denied, 
Case No. 74,514 (Fla. 1989), two educators 
sought expunction of records of confirmed 
child abuse. Appellants were a dean of students 
and a school principal who each administered 
corporal punishment which resulted in exten- 
sive bruising. The administrative hearings officers 
upheld the finding of abuse and rejected argu- 
ments that Fra. Stat. §232.275, which grants 
limited immunity to educators, applied in cases 
of excessive force. The First DCA affirmed on 
the basis of the substantial evidence test. 

In M.J.B. v. HRS, 543 So. 2d 352 (Fla. 5th 
D.C.A. 1989), the court reversed the finding of 
confirmed child abuse noting that the hearing 
officer had made extensive findings of fact and 
had concluded that HRS failed to prove the 


existence of abuse. 

in BR. and W.C. v. HRS, So.24 
13 F.L.W. 2837 (Fla. 2d D.C.A. 1989), the 
court reversed the finding of confirmed child 
abuse holding that HRS’ use of a 24-hour 
bruise rule as an evidentiary presumption of 
abuse was unconstitutional. It further held that 
as a matter of law there is “[nJo rational 
connection between the length of time a bruise 
remains visible and the ultimate fact of exces- 
sive corporal punishment.” The court recognized 
an apparent conflict with B.L. 

Most recently, the Second District Court of 
Appeal affirmed a finding that the corporal 
punishment administered in these cases consti- 
tuted child abuse. Two of the children, from 
Hillsborough County, are handicapped. HRS v. 
School Bd. of Highlands County, et al., and 
School Bd. of Hillsborough County, et al., Case 
Nos. 89-00529, 89-00837 (Fla. 2d D.C.A., 
opinion filed Jan. 24, 1990) (per curiam, affd). 

3 According to an informal survey con- 
ducted by the authors, the following school 
boards have banned corporal punishment: 
Alachua, Broward, Charlotte, Collier, Dade, 
Manatee, Palm Beach, Pasco, and Sarasota. 
Eight others are considering it: Brevard, Hillsbor- 
ough, Leon, Okeechobee, Orange, Pinellas, 
Suwannee, and Volusia. 

‘Education of the Handicapped Act, 20 
U.S.C. §1400 et seq.; Fra. Stat. §230.23(4)(m) 
(1987). 

5 See generally Messina, Corporal Punish- 
ment v. Classroom Discipline: A Case of 
Mistaken Identity, 34 Loy. L. Rev. 35, 38-43 
(1988) [hereinafter Classroom Discipline]. As 
pointed out by one author, some may object 
to the use of the word “violence” to describe 
physical punishment; however, he argues that 
the objective definition is applicable to corporal 
punishment. See Herman, A Statutory Pro- 
posal to Prohibit the Infliction of Violence 
upon Children, XIX Fam. L.Q. 1 n.1 (1985) 
[hereinafter Prohibiting Violence]. 

6 BLack‘s Law Dictionary 305 (rev. Sth ed. 
1979). 

7]. Hyman & E. McDowell, An Overview, 
in CorPoRAL PUNISHMENT IN AMERICAN EpDuCa- 
TION 3, 4 (Hyman & Wise eds. 1979) (citation 
omitted). 

8 Corporal Punishment of Children in 
Schools & Custodial Settings: A Policy State- 
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ment of the Nat’ Ass'n of Social Workers, in 
NATL ASS’N OF SOCIAL WORKERS, SPARE THE 
Rop?! A RESOURCE GUIDE: ALTERNATIVES TO 
CorporAL PunisHMENT, at vii (1986). 

9 See generally Note, Corporal Punishment 
in Public Schools: A Violation of Substantive 
Due Process?, 33 Hastincs L.J. 1245, 1245-48 
(1982) [hereinafter Corporal Punishment in 
Public Schools}. 

10 See generally Ingraham, 430 U.S. at 661- 
62. See also Corporal Punishment in Public 
Schools, supra n.9, at 1254-55 and accompany- 
ing notes; Classroom Discipline, supra n.5, at 
44-57; Fra. Stat. Ch. 415. 

'! The challenge in Ingraham was constitu- 
tionally based. However, actions under common 
law theories or criminal statutes sometimes 
have brought similar results. Gaspersohn v. 
Harnett County Bd. of Educ., 330 S.E.2d 489 
(N.C. Ct. App. 1985) (extensive bruising to 
both buttocks and permanent psychological 
injuries not unreasonable); see also plaintiff's 
and mother’s testimony presented to the U.S. 
Senate Subcommittee on Juvenile Justice, Cor- 
poral Punishment in the Schools: Hearing 
Before the Subcomm. on Juv. Justice of the 
Comm. on the Judiciary U.S. Senate, 98th 
Cong., 2d Sess. 1272, pp.2-15 (1984) [hereinaf- 
ter Subcomm. Hearings]; People v. DeCaro, 
308 N.E.2d 196 (Ill. App. Ct. 1974) (teacher not 
convicted when two children paddled eight to 
12 times resulting in bruises to one child lasting 
two weeks and to the other for six days). 

12 See Macmillan, Forness & Trumbull, The 
Role of Punishment in the Classroom, 45 
EXCEPTIONAL CHILDREN 85 (1973) [hereinafter 
Role of Punishment]. 

13 See generally Classroom Discipline, supra 
n.5; Prohibiting Violence, supra n.5. 

14 See generally Classroom Discipline, supra 
n.5; Prohibiting Violence, supra n.5. 

'S The following organizations condemn the 
use of corporal punishment for any child: 
American Academy of Child and Adolescent 
Psychiatry; American Academy of Pediatrics; 
American Association for Counseling and De- 
velopment; American Bar Association; American 
Civil Liberties Union; American Humanist As- 
sociation; American Medical Association; 
American Orthopsychiatric Association; Ameri- 
can Psychological Association; Association of 
Junior Leagues; Child Welfare League of Amer- 
ica; National Association of School Psycholo- 
gists; National Association of Social Workers; 
National Committee for Citizens in Education; 
National Education Association; National Men- 
tal Health Association; and National PTA. 

16 As of 1985, the following seven states and 
the District of Columbia prohibited corporal 
punishment: Hawaii, Massachusetts, Maine, 
New Hampshire, New Jersey, Rhode Island 
and Vermont. See Prohibiting Violence, supra 
n.5, at 13 n.85. California, Michigan and Wis- 
consin now also have banned its use. CALiF. 
Epuc. Cope §§49000, 49001; Micu. Stat. Ann. 
§380.1312; Wis. Stat. Ann. §118.31 (West 1988). 

'7 As of 1988, at least 27 municipalities have 
banned its use: Albuquerque, Anchorage, At- 
lanta, Baltimore, Battle Creek, Chicago, 
Cleveland, Columbus, Dayton, Madison, Mil- 
waukee, New Haven, New Orleans, Oakland, 
Ottawa, Philadelphia, Phoenix, Pittsburgh, Port- 
land (Oregon), St. Louis, Salt Lake City, San 
Jose, Sault Ste. Marie, Seattle, and Urbana. 
See Classroom Discipline, supra n.5, at 44 n.42. 


is 


'8 The following nations have banned corpo- 
ral punishment in schools as of 1988: Poland 
(1783); Netherlands (1820); Luxembourg (1845); 
Italy (1860); Belgium (1867); Austria (1870); 
France (1881); Finland (1890); U.S.S.R. (1917); 
Turkey (1923); Norway (1936); Romania (1948); 
China (1949); Portugal (1950); Sweden (1958); 
Spain (1967); Denmark (1967); Cyprus (1967); 
Federal Republic of Germany (1970); Switzer- 
land (1970); Ireland (1982); United Kingdom 
(1986). Other countries which prohibit its use 
are Ecuador, Iceland, Israel, Japan, Jordan, 
Mauritius, Philippines, and Qatar. See Class- 
room Discipline, supra n.5, at 44, n.42 (citations 
omitted). 

19 Subcomm. Hearings, supra n.11, at 41-43. 

20 See also Short & Clark, The Effect of a 
School-Wide Discipline Management Program 
on School Discipline, 8 Epuc. & PsycHoLoci- 
caL Res. 203 (1988); I. Evans. & L. Meyer, 
Integrating Behavioral Interventions in Educa- 
tional Contexts, in AN EDUCATIONAL APPROACH 
To BEHAVIOR ProsLems 113 (P. Brookes 1985). 

21 See generally Smith, Poloway & West, 
Corporal Punishment and Its Implications for 
Exceptional Children, 45 ExcerTionat CuiL- 
DREN 264, 266-67 (1979) [hereinafter Corporal 
Punishment and Its Implications}. 

22 See generally D. Gast & M. Wolery, 
Severe Maladaptive Behaviors in Systemic 
INSTRUCTION OF PERSONS WITH SEVERE HANDICAPS 
(Snell 3d ed. 1987). 

23 See Petty, Managing Disruptive Students, 
46 Epuc. LeapersuiP 26 (March 1989). 

24 Id. The authors recognize that there is a 
continuing debate in the professional commu- 
nity regarding the use of “aversive” techniques, 
which may include the removing or withhold- 
ing of positive reinforcers, as well as scoldings, 
etc. There is a body of professional literature 
that supports the use of some forms of punish- 
ment as opposed to a totally positive approach. 
Compare Role of Punishment, supra n.12, with 
J. McGee, F. Menotascino, D. Hosss, & P. 
MENoUSEK, GENTLE TEACHING: A NONAVERSIVE 
APPROACH FOR HELPING PERSONS WITH MENTAL 
RETARDATION (Human Sciences Press: New York 
1987), at 21-22 and sources cited therein. 

25 See Corporal Punishment and Its Implica- 
tions, supra n.21. 

26 Numerous organizations which are di- 
rectly involved in issues of handicapped students 
have condemned corporal punishment in spe- 
cial education: Council for Exceptional Children; 
Center on Human Policy; Div. of Special Educ. 
and Rehab. of Syracuse Univ.; Nat'l. Ass’n. of 
Retarded Citizens; The Ass’n. for Persons with 
Severe Handicaps; and the Accreditation Coun- 
cil for Developmental Disabilities. Two other 
organizations also have taken strong positions 
against the use of aversive therapies, thereby 
implicitly condemning corporal punishment: 
Amer. Ass’n. on Mental Retardation and the 
Autism Society of America. At least one special 
education center prohibits its use, see Geystand 
v. Louisiana Special Educ. Center, 415 So. 2d 
409 (La. Ct. App. 1982). 

27 See Introduction, Dealing with Aggres- 
sion in the Classroom, (BEES, May 1987) (rep. 
with permission of Div. of Exceptional Chil- 
dren, N.C. Dep’t. Public Instruction). BEES 
also recognizes that a possible outcome for 
children faced with situations of failure and 
frustration is aggressive behavior. A student 
may become aggressive due to frustration or 


may use acting out behavior to avoid school 
work. This manual as well as other BEES 
manuals are available from the Bureau of Educ. 
for Exceptional Children, Fla. Dep’t .of Educ., 
Fla. Educ. Center, Suite 622, Tallahassee, FL 
32399-0400. 

28 See Ch. XII, Instructional Program, Ul1-E 
A Resource Manual for the Development and 
Evaluation of Special Pregrams for Excep- 
tional Children (1989) [hereinafter EH Manual]. 
See also MAURER, Speciat Epucator‘s Disct- 
PLINE HANDBOOK (Center for Applied Res. in 
Educ., West Nyack, NY. 1988). 

29 EH Manual, supra n.28, at 34-50. 

30 See S. Rep. No. 94-168, p.8 (1975) (cited 
in Honig v. Doe, 484 U.S. 305, 108 S.Ct. 592, 
596-97 (1988)). 

31 See generally Fra. Stat. §230.23(4)(m), 
and its implementing regulations, FLa. ADMIN. 
Cope Ch. 6A-6. 

32 See EH Manual, supra n.28. 

33 Honig, 484 U.S. at __, 108 S.Ct. at 602. 

34 See U.S. Ofc. of Civil Rights’ Compliance 
Letter of Finding regarding Nash County, N.C. 
School Dist., dated Aug. 12, 1985, reprinted in 
352 Educ. of Hand. L. Rep. 37.40 (with corpo- 
ral punishment at issue, OCR held separate 
process must be developed for handicapped 
students to determine if apparent misconduct 
is related to, or manifestation of, student’s 
handicapping condition). Cf. S-1 v. Turlington, 
635 F.2d 342, 346 (Sth Cir. Unit B Jan. 1981) 
(prior to expelling handicapped student, trained 
and knowledgeable group of persons must 
determine whether student’s misconduct bears 
a relationship to the handicapping condition). 
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Representing the Child/Client: 
Affirmative Litigation Strategies 


n a recent column in this Journal, 
Bar President Stephen N. Zack urged 
Florida’s lawyers to make their serv- 
ices available to the state’s children, 
stating: 
Today, to an unprecedented degree, children 
need the protection of the legal system through 
the services of lawyers in child care programs 
within the community, during and after di- 
vorces, from abusive families, in the juvenile 
system, in state-operated institutions, and in 
our court proceedings.! 

However, children also need skilled and 
committed lawyers because representing 
the child/client in child welfare and juve- 
nile justice cases is a complex, time 
consuming, and often frustrating task. 
Much has been written about the short- 
comings of both systems in Florida.” 
Myriad newspaper articles report the prob- 
lems in the child welfare system. The 
articles have described the plight of chil- 
dren injured or killed when the state fails 
to remove them from home, as well as 
children who are injured or killed when 
they are removed and then placed in foster 
care. 

The articles also have described the 
problems encountered by overworked case 
workers who lack adequate training, by 
judges who argue that, among other things, 
they lack viable placement alternatives, 
and by the Department of Health and 
Rehabilitative Services which claims in- 
adequate funding to provide the services. 
On the juvenile justice side, the same 
media describes ever increasing juvenile 
crime rates, including significant violence 


by Michael J. Dale 


in the schools. It also describes a juvenile 
justice system which appears to lack serv- 
ices for children who come before it on 
charges ranging from running away from 
home and school truancy to capital of- 
fenses. 

F.S. Ch. 39 sets out detailed procedures 
for representing children and protecting 
their interests in juvenile court in three 
distinct contexts — juvenile delinquency, 
status offenses, and dependency proceed- 
ings. Florida’s appellate courts have written 
regularly and in substantial detail about 
Ch. 39, interpreting its provisions in more 
than 30 reported opinions last year alone.? 

A careful reading of the statute, appel- 
late decisions, and juvenile court rules 
interpreting the law suggests a generally 
clear and comprehensive procedural sys- 
tem for the representation of juvenile 
clients. However, as described above, when 
it comes to the provision of substantive 
rights in the form of making available 
adequate, appropriate programs and serv- 
ices to Florida’s children, much appears 
lacking. While it is often difficult to chal- 
lenge the lack of services and denials of 
constitutional protections in the context 
of individual delinquency, status offense, 
or dependency proceedings, counsel should 
recognize that children are not without 
constitutional and federal statutory rights 
in these areas. 

This article will not focus on the tech- 
niques for representing youngsters in 
juvenile court. Rather, it will outline sev- 
eral of the basic constitutional, civil rights, 
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and other federal statutory protections 
available to youngsters who enter Flor- 
ida’s child welfare and juvenile justice 
systems. This article will describe various 
causes of action including the underlying 
theories and jurisdictional bases for them. 
These claims are usually raised outside the 
juvenile court proceeding because, for the 
most part, Ch. 39 does not give the 
juvenile court power to grant the relief 
sought. These are claims which can be 
raised separately in lawsuits which may 
be brought either in state or federal court.4 


Section 1983 Actions 

Perhaps the most expansive form in 
which to raise claims on behalf of children 
in the child welfare and juvenile justice 
systems is the §1983 civil rights action. 42 
U.S.C. §1983 states that: 
Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory ... subjects, or causes to 
be subjected, any citizen of the United States 
or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper 
proceeding for redress. 


In essence what §1983 provides is a 
remedy for a child, or any other citizen for 
that matter, against public officials for 
violation of either constitutional or federal 
statutory rights. This kind of action is not 
limited to any one factual or legal context. 
In essence, it provides what may be de- 
scribed as a hollow vessel of a lawsuit into 


= 


which one may put specific claims. Two 
of the basic types of actions are suits for 
challenging various governmental policies 
affecting children as well as conditions in 
institutions where children are placed and 
lawsuits seeking money damages on behalf 
of youngsters for injuries caused by public 
officials. In other words, §1983 allows 
claims for both injunctive and declaratory 
relief on the one hand, and money dam- 
ages on the other.5 Thus, when a child is 
injured in a public facility and/or at the 
hands of public officials, a claim for 
money damages based on violations of 
civil rights may be brought.® Similarly, 
claims related to overcrowding, under- 
staffing, deliberate indifference to serious 
medical needs, and other adverse condi- 
tions in residential institutions and other 
public facilities are actionable. 

The specific constitutional rights in- 
volved emanate primarily from the 
substantive due process clause of the 14th 
amendment. The Supreme Court has held 
in a series of cases including Bell v. 
Wolfish, 441 U.S. 520 (1979); Rhodes v. 
Chapman, 452 U.S. 337 (1981); Youngberg 
v. Romeo, 457 U.S. 307 (1982); and Estelle 
v. Gamble, 429 U.S. 97 (1976), that insti- 
tutionalized individuals are protected by 
the Constitution from punishment and are 
entitled to be free from harm while in an 
institution. A detailed analysis of what 
constitutes punishment and freedom from 
harm is beyond the scope of this article.’ 
However, challenges to conditions in de- 
tention centers, training schools, halfway 
houses, mental hospitals and other public 
facilities can be brought based upon claimed 
violations of the 14th amendment.’ Fur- 
thermore, the fact that the facility is a 
private institution under contract with the 
government does not foreclose a §1983 
action and the application of 14th amend- 
ment rights to youngsters placed in those 
facilities.9 

Other constitutional protections also 
apply to the child in state care. First 
amendment rights to freedom of religion 
apply, as do 14th amendment equal pro- 
tection rights and procedural due process 
interests. In summary, a §1983 lawsuit is 
a workable vehicle in which to challenge 
the adequacy and quality of services, and 
the procedural protections available to 
children who are placed in either the child 
welfare or juvenile justice system. Such 
lawsuits may be brought in state or federal 
court on behalf of the child individually 
or as a class action.!° In addition, if the 
child prevails in the litigation, the child’s 
attorney is entitled to an award of attor- 
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ney’s fees under 42 U.S.C. §1988, the Civil 
Rights Attorney’s Fees Awards Act. 


Education Related Claims 

Of the many education related issues 
that come up in the context of child 
welfare and juvenile justice cases in juve- 
nile court, perhaps the most common 
involve truancy, school violence, and school 
discipline. Several litigation strategies pre- 
sent themselves in these contexts, too. For 
example, the United States Supreme Court 
has held that due process protections 
apply to students even in short term 
school suspensions. In Gross v. Lopez, 
419 U.S. 565 (1975), the Court concluded 
that a student has a right to notice and 
an opportunity to be heard when sus- 
pended from school. It found that the 
student’s entitlement to public education 
is a property interest which is protected 
by the due process clause and that the 
student’s name, reputation, honor, and 
integrity constitute a protected liberty in- 
terest. Concluding that suspension from 
school even for a short period of time 
impinges on the child’s liberty and prop- 
erty interests and, therefore, is not de 
minimis, the Supreme Court ruled that 
procedural due process requires notice 
and at least an informal opportunity to 
be heard which should occur in most 
instances prior to the child’s suspension. 
However, if the suspension is for more 
than 10 days, more rigorous procedures 
would be required. For the practitioner, 
this means that, independent of the pro- 
ceedings in juvenile court, vigorous 
representation at a school suspension hear- 
ing may have an impact on the case in 
juvenile court. 

On the other hand; the Supreme Court 


has held that corporal punishment in the 

school system is not unconstitutional. In 

a 1977 Florida case entitled Ingraham v. 

Wright, 430 U.S. 651 (1977), the Supreme 

Court upheld corporal punishment against — 
a procedural due process and cruel and 

unusual punishment challenge. Florida law 

continues to allow teachers to impose 

corporal punishment (see related article 

in this Journal), although it also requires 
that the school principal must prepare 
guidelines for the administration of corpo- 
ral punishment. The punishment must be 
administered in the presence of an adult 
witness who has been told about the 
offense in the student’s presence, and, if 
they ask, the parents shall be provided 
with a written explanation of the inci- 
dent.!! However, while corporal punish- 
ment may be constitutional and neither 
violate due procedural process nor the 8th 
amendment prohibition against cruel and 
unusual punishment, the lower federal 
courts have held that under certain cir- 
cumstances excessive corporal punishment 
may constitute a violation of the substan- 
tive due process clause of the 14th 
amendment giving rise to a §1983 action 
for damages as described above.'2 Of 
course, the child also has a common law 
tort action if injured based upon the 
negligence of a school official. In this 
instance, under Florida law, damages are 
limited to $100,000.!3 


Special Education Claims 

Perhaps the most dramatic changes in 
the field of education in the last decade 
have occurred in the area of special educa- 
tion. With the passage of the Education 
of the Handicapped Act in 1971, and its 
subsequent companion statute, the Educa- 
tion for All Handicapped Children Act 
(commonly referred to as Public Law No. 
94-142), passed in 1974, public schools 
have vastly increased their programming 
for special children.'* Although these two 
laws provide a legal basis for protecting 
the rights of disabled children, there are 
additional statutes and constitutional pro- 
tections which also apply. These include 
§504 of the Rehabilitation Act of 1973,!5 
a law which prohibits discrimination against 
handicapped persons in programs that 
receive federal funding, the equal protec- 
tion and due process clauses of the 14th 
amendment, enforceable through §1983, 
and state law governing special education 
and prohibiting discrimination against handi- 
capped individuals. 

The Education of the Handicapped Act, 
in particular, was passed in order to 
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“assure that all handicapped children have 
available to them ... a free appropriate 
public education which emphasizes special 
educational related services designed to 
meet their unique needs.” It further as- 
sures “that the rights of handicapped 
children and their parents are protected.”!6 
While the law itself is a funding act, it 
protects the rights of special students both 
on a procedural and substantive basis. 
Among other things it sets up an assess- 
ment process for determining if a child is 
handicapped and then obligates school 
systems to provide specialized services in 
the most mainstreamed environment 
possible. 

The statute provides that a youngster 
can sue on the basis of this law in federal 
court. If the child is the prevailing party 
in the litigation, he or she is entitled to an 
award of attorney’s fees under the law.!7 
However, with certain specific exceptions 
there is an exhaustion of administrative 
remedies requirement.!® In other words, 
as a general rule the youngster and the 
youngster’s family who are dissatisfied 
with special education placement, or who 
believe that certain services should be 
made available and are not, must go 
through an administrative hearing process 
usually commencing in the local school 
system before going to federal court to 
enforce their rights. 

The implications for the juvenile court 
practitioner are obvious. Many cases pend- 
ing in the juvenile courts involve children 
who have special education needs. Indeed, 
there has even been litigation to enforce 
the special education needs of children 
while in state care in training schools and 
other facilities. !9 


Federal Statutes 
Governing Child Welfare 

In 1980, Congress passed the Adoption 
Assistance and Child Welfare Act, a fund- 
ing law affecting state foster care placement 
systems. The law was passed in an effort 
to reduce unnecessary foster care place- 
ments as well as to reduce the time in 
which children remain in foster care. Com- 
monly known as Public Law 96-272, this 
statute mandates states to set up monitor- 
ing systems for children in foster care and 
to develop permanent placement plans for 
them. More specifically, the act obligates 
the states to provide services to families 
before the child is removed from the 
home, to develop reunification services to 
parents once the child is removed, as well 
as to maintain a permanent plan for each 
child within 18 months of the time the 
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child enters into state care.” Florida is a 
recipient of funds under this statute and 
its law details compliance with the federal 
statute.2! The rights of children under this 
law may be enforced in both the individ- 
ual dependency proceeding in circuit court 
and in federal court. The federal court 
litigation procedure is somewhat more 
problematic, however. The federal courts 
are split on whether Public Law 96-272 
creates a private right of action to enforce 
its provisions.22 The federal court route is 
also circumscribed by the Supreme Court 
decision in Moore v. Sims, 442 U.S. 415 
(1979), which limited, on abstention 
grounds, individual actions claiming con- 
stitutional and federal law violations related 
to state court dependency proceedings. 
The Court held in that case that the issues 
could be raised within the state court 
dependency action. Some remedies are 
available in state court. Florida’s appellate 
courts have decided a number of cases in 
the area which provide substantial guid- 
ance to the trial courts.?3 


Juvenile Justice and 
Delinquency Prevention Act 

A 1988 study by the Florida Center for 
Children and Youth reports that more 
than 600 children were illegally confined 
in adult jails, lockups, and secure deten- 
tion in the state in 1987. This finding is 
significant because under certain circum- 
stances the detention of children in adult 
jails, as well as the secure detention of 
status offenders (known in Florida as 
children in need of services) in any setting, 
violates a federal statute known as the 
Juvenile Justice and Delinquency Preven- 
tion Act (JJDPA).”4 The federal law defines 
a delinquent as a child who commits an 


act which if committed by an adult would 
be a crime and a status offender as a child 
who commits an act which would not be 
a crime if committed by an adult and 
which is a violation of law which can only 
be committed by a child. Examples of 
status offenses include runaway, curfew 
violations, and beyond parental control. 

Originally passed in 1974, the purpose 
of this law was to deinstitutionalize de- 
pendent children and status offenders and 
to separate juvenile delinquents and adults 
in jails and law enforcement lockups. In 
1980 the JJDPA was amended based 
upon a determination that separation of 
delinquents and adults was not enough. 
Congress concluded that separating ac- 
cused juvenile delinquents from adults led 
to the isolation of juveniles and to high 
rates of suicide. As a result, in that year 
Congress changed the statute to require 
the absolute removal of all juveniles from 
adult jails. Congress also passed an excep- 
tion to the prohibition against the 
placement of status offenders in secure 
detention. It is known as the “valid court 
order exception,” and provides that a 
status offender can be held in a secure 
detention (but not in an adult jail) based 
upon a valid adjudication of contempt.?5 

Originally set up as a funding statute 
through the Office of Juvenile Justice and 
Delinquency Prevention in order to trans- 
fer money to states for a variety of juvenile 
justice programs including the removal of 
children from adult jails and lockups and 
the removal of status offenders from se- 
cure detention, the JJDPA requires states 
that participate in the act to submit an- 
nual performance reports to demonstrate 
that they are in compliance with the 
various requirements of the law. Florida 
is one of the participating states. 

In addition to lawsuits brought on de- 
half of children to challenge conditions in 
adult jails and lockups and juvenile deten- 
tion centers based upon claimed violations 
of constitutional rights, it may be possible 
to bring such an action directly under the 
JIDPA to challenge the placement of 
children in such facilities.26 A recent fed- 
eral court action in Iowa provides the 
impetus. The case is Hendrickson v. Griggs, 
672 F. Supp. 1126 (N.D. Iowa 1987), 
appeal dismissed, 856 F.2d 1041 (8th Cir. 
1988),27 a lawsuit brought as a class action 
against the sheriff and County Board of 
Supervisors of Webster County, Iowa, the 
executive director of the state criminal 
planning agency, and the governor. 1a the 
spring of 1987, the federal district court 
ruled that the JJDPA could serve as the 


statutory basis for a lawsuit to remove the 
children from an adult jail. More particu- 
larly, the court held that there was a 
private right of action under this statute. 
Rather than ordering the absolute re- 
moval of children from the facility 
immediately, the court ordered the state 
to develop and submit to the court a plan 
to achieve compliance with the federal 
mandate and removal of children from the 
facility. The case went up on appeal and 
the Eighth Circuit dismissed the matter 
on procedural grounds. The circuit court 
ruled that it lacked jurisdiction in that 
there was no appealable order because in 
effect there was no final order upon which 
it could rule. All the tria! court had done 
was require the defendants to submit a 
plan for correction of the violation of the 
law. 

Neither the 11th Circuit nor any Florida 
state court has ruled on the applicability 
of the JJDPA. However, in a very recent 
opinion, the U.S. District Court for the 
Western District of Pennsylvania also up- 
held a private right of action, although 
limiting the ability to sue for damages 
based upon a violation of the JJDPA to 
those who knew or should have known of 
the governmental obligations under the 
federal law.”8 

In summary, while the Juvenile Justice 
and Delinquency Prevention Act may give 
rise to a private right of action, counsel 
might consider the alternatives of negotia- 
tions with state officials to transfer juvenile 
clients inappropriately held either in adult 
jails and lockups or in secure detention to 
nonsecure community-based settings, or 
else institution of the previously described 
§1983 challenge.” 


You can give 
hope for tomorrow. 


Through the doors of St. Jude Chil- 
dren's Research Hospital lies hope. The 
hope that tomorrow will see an end to 
childhood cancer because of the re- 
search and patient care performed here. 
Youcan bea part of that hope with your 
gifts or volunteer efforts. 

Please send your tax-deductible check 
or request for information to St. Jude, 
P.O. Box 3704, Memphis, TN 38103 or 
call 1-800-USS-JUDE. 


= Danny Thomas, Founder 
= ST. JUDE CHILDREN'S 
RESEARCH HOSPITAL 


Other Federal Statutes 

There are several other federal statutes 
which provide specific relief for young- 
sters in the child welfare and juvenile 
justice systems. Some are more narrowly 
focused, but brief mention of them may 
be of assistance. First, the Indian Child 
Welfare Act passed in 1979 limits the 
power of state courts in dependency pro- 
ceedings that involve Native American 
children.*° The statute is aimed at protect- 
ing against the adoption of Native 
American children by non-Indians. Among 
other things, the statute provides for ex- 
clusive jurisdiction in the tribal courts in 
adoption proceedings involving Native 
American youngsters who reside on the 
reservation.3! Second, §504 of the Reha- 
bilitation Act of 1973 protects children 
from being discriminated against on the 
basis of a handicapping condition. While 
this law parallels Public Law 94-412 in 
certain respects, §504 applies to all govern- 
mental settings. 


Conclusion 

Florida’s children need the protection 
of the legal system. Committed and skilled 
lawyers play a crucial role in effectively 
protecting children’s interests. Full repre- 
sentation includes the ability to enforce 
constitutional rights and statutory entitle- 
ments. The Constitution was not written 
for adults alone. Furthermore, Congress 
has passed numerous statutes specifically 
directed at helping the nation’s youth. 
Florida’s children are entitled to the bene- 
fits of these laws. Florida’s lawyers can 
do much to guarantee that the children 
receive them.0 
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Children Get a Voice in the Bar: 
The History and Development of the 
Legal Needs of Children Committee 


ven when they are too young to 
speak for themselves, children 
have a voice within The Florida 
Bar thanks to the creation seven 
years ago of The Florida Bar’s Special 
Committee for the Needs of Children, 
now known as the Committee on the 
Legal Needs of Children. 

The brainchild of Judge Hugh S. Glick- 
stein of the Fourth District Court of 
Appeal, a longtime advocate of children’s 
rights, the committee is unique in that it 
is an interdisciplinary committee including 
not only lawyers, but psychologists, edu- 
cators, and officials from state agencies 
and community resource groups. 

Judge Glickstein concluded in the sum- 
mer of 1982 that if things were to be 
turned around in society, the focus had 
to be on children. He asked Florida Bar 
President James Rinaman to form a com- 
mission or a committee to study and 
address the needs of children. The matter 
was referred to Chairman Bill Trickel of 
the Program Evaluation Committee, which 
approved the idea and led President 
Rinaman and the Board of Governors to 
approve a special committee. 

The committee was organized in 1983 
under the chairmanship of Judge Glick- 
stein, at which time it adopted a statement 
of purpose distinctly setting forth the 


committee’s goals and ambitions: 

To raise the consciousness and support of the 
leaders and citizens of Florida in order to 
achieve the commitment of resources — tangi- 
ble and intangible — to the needs of children 
based on the following premise: 


by Nancy S. Palmer 


It would be society’s greatest reward — 
tangibly and otherwise — for the future adult 
inhabitants of this state to be able to look back 
to the 1980’s and reflect how their predecessors 
finally came to recognize the priority to be 
given the well-being of children. Such future 
citizens would undoubtedly be the beneficiaries 
from (1) our present awareness that children 
are our most precious gift and entitled to enjoy 
the happiness which only adults can provide; 
and that they are our only priceless commodity 
— the key to the well-being of society; and (2) 
our recognition that without prioritizing the 
physical, emotional, and educational needs of 
children, all the efforts to eliminate crime, 
poverty, and ignorance are only kneejerk ban- 
daid solutions which cure none of society’s 
basic ills. 

Subcommittees set up to promote these 
purposes included groups focusing on adop- 
tion, drug and alcohol abuse, guardians 
ad litem, and legislation. 

Even before the first organizational meet- 
ing of the committee, an alcohol and drug 
abuse program was organized; Nova Law 
School indicated an interest in devoting 
an entire issue of its law review to chil- 
dren’s rights; and the committee 
participated in a child abuse program at 
the Capitol. 

The Nova Law Journal issue on chil- 
dren was published in 1984 and Judge 
Glickstein arranged to have copies of it 
hand delivered by pages to each legislator 
on the floor of each chamber of the 
Capitol. 

The committee worked with other groups 
such as the National Association of Coun- 
sel for Children, the Governor’s 
Constituency for Children, the Family 


Resource Coalition, the Children’s Home 
Society of Florida, and the Florida Net- 
work. The committee also undertook the 
task of creating a computerized informa- 
tion bank containing basic information 
on public and private resources and serv- 
ices statewide which are available to meet 
the needs of children and families. 

Judge Glickstein busily promoted the 
purposes of the committee, appearing be- 
fore the House Select Committee on 
Narcotic Abuse and Control, presenting 
written testimony to the House Select 
Committee on Children, Youth and Fami- 
lies, corresponding with the U.S. Senate 
Caucus, and addressing various groups 
throughout Florida. 

He also prepared a report for considera- 
tion by the American Bar Association. In 
response the House of Delegates of the 
ABA approved the creation of a task force 
on the needs of children, consisting of 11 
lawyers from around the country, includ- 
ing four from Florida: Glickstein, Senator 
Lawton Chiles, Ellen Hoffenberg, and 
Maurice Kutner. 

The committee contributed to a pilot 
pro bono lawyer/ guardian ad litem pro- 
gram in Dade County and to various CLE 
programs, and authored a pamphlet for 
appellate judges about children’s issues. 

In 1986, the committee, still under the 
leadership of Judge Glickstein, was trans- 
formed from a special committee to a 
standing committee. The committee ex- 
panded its contacts to include the Florida 
Department of Law Enforcement, the ABA 
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Family Law Section’s Task Force on the 
Needs of Children, other state bar associa- 
tions, local bar associations, the National 
Council of Juvenile and Family Court 
Judges, law schools, community colleges, 
pediatricians, and psychologists. 

In mid-1986, I succeeded Judge Glick- 
stein as chairman. Among the projects 
undertaken during that year were a study 
of the state’s adoption system and recom- 
mendations to the Advisory Council on 
Adoption established by the Department 
of Health and Rehabilitative Services, de- 
velopment of guidelines for guardians ad 
litem in criminal cases and a study of legal 
representation for delinquent children af- 
ter they have been committed to HRS, 
assistance to The Florida Bar with a crack 
cocaine public awareness project, and prepa- 
ration of a shared parenting pamphlet that 
outlines procedures for sharing parental 
responsibilities in marriage dissolutions. 
A television documentary focusing on chil- 
dren of divorce was also produced. 

The committee also designed a pam- 
phlet instructing attorneys on how to 
identify substance abuse in cases involving 
children and how to obtain services for 
those children, and developed a proposal 
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consists of lawyers, 
psychologists, 
educators, and state 
and community 


officials 


for providing guardians ad litem in disso- 
lution of marriage cases. 

The committee as a whole decided it 
should focus on one major project and 
agreed to concentrate its efforts on devel- 
oping programs for training guardians ad 
litem for dissolution of marriage cases, 
including legislation, lobbying, and train- 
ing programs. 

During 1987-88, the committee worked 
to facilitate the adoption of children with 
special needs and to facilitate maximum 
reunification of children with their fami- 
lies. Work continued to focus on guardian 
ad litem programs. A medical subcommit- 
tee was created to-address issues that 
relate to children with medical problems. 
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Children with AIDS were a primary focus 
of that committee, as well as the develop- 
ment of a pamphlet for parents outlining 
their legal rights related to handicapped 
children. 

In 1988-89, Kathy Geller Chinoy of 
Jacksonville assumed the chairmanship. 
The committee published two articles in 
The Florida Bar Journal, drafted legisla- 
tion providing for guardians ad litem in 
dissolution of marriage cases, and devel- 
oped curriculum for a law school course 
on the legal rights and needs of children. 
The committee also drafted legislation 
concerning the victims of crime compensa- 
tion fund, pretrial detention, videotaping 
of trial testimony of sexual abuse victims, 
use of closed-circuit television to present 
children’s testimony, and statutes of limi- 
tation applicable to various child abuse 
related offenses. The committee studied 
the issue of unfounded reports of child 
abuse and presented a CLE seminar on 
the legal needs of children. 

The committee also established an award 
in honor of Judge Glickstein, known as 
the Hugh Glickstein Child Advocate of 
the Year Award, to be presented each year 
to an outstanding committee member.0 


Nancy S. Palmer received her under- 
graduate degree from the University of 
Central Florida in 1974, a master’s 
degree in education from the same 
institution in 1975, and her law degree 
from the University of Florida in 1982. 
She heads the family law department 
at the firm of Dean, Mead, Egerton, 
Bloodworth, Capuano, and Bozarth, 
P.A., in Orlando where she practices 
exclusively in the area of marital and 
family law. 

Ms. Palmer was co-recipient of the 
1989 Child Advocate of the Year Award, 
along with Audrey Schiebler of 
Gainesville. 

This article is submitted on behalf 
of the Committee on the Legal Needs 
of Children, Kathy Geller Chinoy, 
chairman. 


| 
4 
4 
| 
—— 
| 


BUSINESS LAW 


Antitrust Implications of 


Land Use and Development 


ocal government officials and pri- 

vate real estate developers have 

long shared the perception that 

their land development activities 
do not expose them to antitrust claims.! 
The false sense of security that prevails 
can be traced, in part, to a series of cases 
in which the courts rejected the applicabil- 
ity of some antitrust concepts to real 
estate sales, as well as the recent judicial 
and legislative expansion of state action 
immunity.” Despite these judicial and leg- 
islative developments, a wide range of 
anticompetitive conduct in the area of 
land use and development is still subject 
to attack under the state and federal 
antitrust laws. 

As land, water, and other natural re- 
sources needed for real estate development 
become increasingly scarce in Florida, and 
hence more valuable, the number of anti- 
trust claims brought against local 
governments and private developers can 
be expected to increase. When the finan- 
cial stakes rise, those developers excluded 
by the process by which the resources 
needed for land development are allocated 
will have a greater incentive to challenge 
that process under the antitrust laws. 

The purpose of this article is to heighten 
awareness of those areas where the state 
and federal antitrust laws may apply to 
land use and development. No attempt 
is made to present an exhaustive treatise 
of antitrust law or land development regu- 
lation. Initially, the article will explore the 
expansion of the state action doctrine as 
a factor contributing to the tendency of 
developers and local government officials 
and their counsel to minimize or ignore 
the potential for antitrust claims. This 
analysis will be followed by several illus- 
trations of the application of antitrust 
principles to specific land development 
issues. 

The recent expansion of the state action 
immunity doctrine has contributed to the 
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false sense of security on the part of 
developers and local government officials 
that land development activities are not 
subject to antitrust challenges. State ac- 
tion immunity is a judicially-developed 
doctrine. When applied, it removes state- 
sponsored regulation from the reach of 
the antitrust laws. Beginning with Parker 
v. Brown, 317 U.S. 341 (1943), the U.S. 
Supreme Court held, as a matter of statu- 
tory interpretation with federalism 
overtones, that a state’s anticompetitive 
regulations and other actions are not 
subject to federal antitrust law. When the 
state, as sovereign, exercises its sovereign 
powers, it is automatically immune from 
federal antitrust laws.’ In the case of state 
agencies, subdivisions, or municipalities, 
however, exemption from the antitrust 
laws requires further analysis and is not 
as readily predictable. Local governments 
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must act pursuant to a clearly articulated 
and affirmatively expressed state policy 
to displace competition in a challenged 
area with regulation or monopoly public 
service in order to establish immunity.* 
The enactment by Congress of the Local 
Government Antitrust Act of 1984 (LGAA) 
(15 U.S.C. §§34-36) was intended to stem 
the possible tide of antitrust lawsuits against 
local government units in the wake of 
several U.S. Supreme Court cases that 
subjected municipalities to the full reach 
of the Sherman Act.5 Immunity will be 
afforded if the anticompetitive conduct 
under attack was the reasonably foresee- 
able result of the statutory scheme under 
which the local government was acting.® 

Private parties may also claim the bene- 
fit of state action immunity under certain 
limited circumstances. Individuals must 
first act at the direction of the state 
pursuant to clearly articulated and af- 
firmatively expressed policy. In addition, 
the state must actively supervise the pri- 
vate parties involved in the challenged 
activity.’ Local governments are intimately 
involved in all aspects of land use and 
development, and there is infrequent dele- 
gation of any state authority to private 
developers. Accordingly, discernment of a 
“clearly articulated” policy will usually be 
dispositive of the existence of state action 
immunity in the area of land use or 
development. 

The lower federal courts have generally 
found a “clearly articulated” policy when- 
ever the state has some involvement in the 
challenged anticompetitive conduct. In 
Auton v. Dade City, 783 F.2d 1009 (11th 
Cir. 1986), for example, the 11th Circuit 
held that a municipal ordinance prohibit- 
ing construction of private water wells 
within city limits (and thus perpetuating a 
municipal water monopoly) was author- 
ized by a clear articulation of state policy 
to displace competition. This conclusion 
was premised on F.S. Ch. 180 (1985) 
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which granted municipalities “broad power 
to provide water to their inhabitants.” 
The 11th Circuit further held that the 
anticcrapetitive effects of the ordinance 
were envisioned by the legislature based 
on the vague language set out in F.S. 
§373.196(1) (1985), which provided that 
municipalities have the “primary responsi- 
bility” for supplying water.° 

The 11th Circuit’s conclusion that the 
anticompetitive conduct in Auton was 
foreseeable is questionable in light of the 
U.S. Supreme Court’s formulation of the 
state action doctrine. Although a clear 
articulation and affirmative expression of 
state policy can be derived from legislative 
intent in the absence of an express state- 
ment, the statutory provisions must plainly 
show that anticompetitive conduct was 
foreseeable and contemplated.!° It is diffi- 
cult to understand how the mere 
authorization to provide water as a “pri- 
mary responsibility” can somehow be 
construed as a clearly articulated and 
affirmatively expressed grant of a public 
monopoly over the provision of water 
services.!! However, there have been re- 
cent indications that the 11th Circuit may 
be receding from its prior expansive pro- 
nouncements of the state action doctrine. !2 

In the absence of a clearly articulated 
and affirmatively expressed state policy 
to displace competition in the area of land 
development regulation, action by local 
governments and private developers may 
very well be subject to the antitrust laws. 
Given the divergence of the case law, 
however, it is difficult to predict with any 
certainty under what circumstances a local 
government will be subject to antitrust 
litigation. There are very few answers 
provided in the reported decisions to the 
question of whether the Florida Legisla- 
ture has clearly expressed a policy to 
displace competition in any of the various 
statutes and enabling acts regulating land 
development in Florida. 


Examples of the Application 
of Antitrust Laws 

Although legislative regulation of land 
use and development is extensive and 
well-defined, the existence of state action 
immunity in this area is murky. The state 
action doctrine was chiefly formulated in 
the context of municipal utility services. 
It is important to note, however, that the 
comprehensive statutory schemes for the 
regulation of utilities generally include 
provisions which plainly show that the 
state intended to authorize local govern- 
ments to be the sole or primary providers 
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of such services; also featured are provi- 
sions that authorize specific types of tying 
arrangements or other collusive or exclu- 
sionary practices.!3 The constitutional and 
statutory grants of authority to counties 
or municipalities to adopt and enforce 
regulations and ordinances for land devel- 
opment, including zoning, do not reveal 
such an integrated and well-defined statu- 
tory scheme of regulation and express 
delegation. 

The Florida Legislature has not ex- 
pressly authorized local governments to 
engage in anticompetitive land develop- 
ment activities other than excluding parties 
from using property in a manner that is 
inconsistent with locally enacted zoning 
classifications.'4 However, the delegation 
of zoning powers to counties and munici- 
palities in Florida is akin to the general 
delegation of home rule powers to munici- 
palities; and the U.S. Supreme Court held 
in Community Communications Co. v. 
City of Boulder, 455 U.S. 40 (1982), that 
a city ordinance establishing a morato- 
rium of expansion of cable television 
services was not exempt under the state 
action doctrine where the city acted only 
pursuant to general home rule powers 
delegated by the state. 

The comprehensive land use regulations 
governing future growth and development 
in Florida do not include provisions which 
plainly show that the Florida Legislature 
intended to authorize local governments 
to engage in a broad spectrum of anticom- 
petitive conduct in their land activities. !5 
To the extent that local governments act 
in an anticompetitive manner in the area 
of land development, their authorization 
from the state must be found in other, 
more specific statutory enactments where 


applicable. In the absence of more specific 
enactments or enabling legislation, the 
local governments and those acting at 
their direction, including private develop- 
ers, may well be subjected to antitrust 
claims. 

The risk of antitrust litigation arising 
from the land development process is far 
from hypothetical. The following cases 
illustrate the type of anticompetitive con- 
duct by private developers and local 
governments which can result in antitrust 
litigation and possible liability. For exam- 
ple, in Parks v. Watson, 716 F.2d 646 (9th 
Cir. 1983), a developer applied to a city 
for a zoning change and vacation of 
platted city streets in order to develop an 
apartment complex. The zoning applica- 
tion was granted, but the city and developer 
were unable to agree on compensation to 
be paid to the city for the vacation of the 
streets. Ultimately, the vacation petition 
was denied after the developer refused to 
compensate the city by dedicating land 
located near the proposed apartment com- 
plex that contained four geothermal wells. 
Although public ownership of geothermal 
resources was authorized under Oregon 
law, the Ninth Circuit questioned whether 
the legislature expressed the intent to 
create monopolistic control over such re- 
sources solely by virtue of authorization 
for public ownership.'© The court rea- 
soned that the Oregon Legislature did not 
authorize the city to exploit monopoly 
power by forcing tie-ins between geother- 
mal resources and zoning approval— 
assuming a monopoly was even implicitly 
authorized by the vague statute. As such, 
the city’s actions were not exempt under 
the state action doctrine. The Ninth Cir- 
cuit emphasized “even a lawful monopolist 
may be subject to antitrust restraints when 
it seeks to extend or exploit its monopoly 
in a manner not contemplated by its 
authorization.”!7 

Nor is a city or county automatically 
exempt under the state action doctrine 
when it exercises its state-delegated zoning 
power in furtherance of a conspiracy with 
one or more private developers. More- 
over, because the local government is not 
immunized by the state action doctrine 
under those circumstances, the private 
developer will likewise be subjected to 
potential antitrust liability. Thus, in West- 
borough Mall, Inc. v. City of Cape 
Girardeau, 693 F.2d 733, 746 (8th Cir. 
1982), cert. denied, 461 U.S. 945 (1983), 
the Eighth Circuit held that even if zoning 
is characterized as state action, “a conspir- 
acy to thwart normal zoning procedures 


and to directly injure [private developers] 
by illegally depriving them of their prop- 
erty is not in furtherance of any clearly 
articulated state policy.” The city in that 
case granted the plaintiff developer’s appli- 
cation for a zoning change (to “C-4”) in 
order to build a shopping mall in a 
“one-mall town.” The rezoning ordinance 
enacted by the city exempted the property 
from another ordinance which provided 
that if a shopping center was not built on 
C-4 zoned property within three years, the 
property reverted to its original zoning. 

More than four years later, surface 
improvements had been made to the prop- 
erty, and financing was being secured by 
the plaintiff to start construction. The city 
subsequently approved a second devel- 
oper’s regular commercial (“C-2”) zoning 
application. The second developer began 
construction of a competing mall even 
though C-2 zoning was inadequate for 
such a development. Two days later, the 
plaintiff developer’s zoning was reverted 
to C-2 by the city contrary to its original 
exemption. The second developer’s site 
was then rezoned to C-4.!8 

By way of contrast, the Southern Dis- 
trict held in Price v. Fort Pierce, 625 
F.Supp. 979, 981 (S.D. Fla. 1986), that the 
grant of an exclusive redevelopment con- 
tract to a single developer to implement a 
city’s slum rehabilitation efforts “was the 
type of conduct authorized by, contem- 
plated by, and delegated to [the city] by 
[Florida’s] Community Redevelopment Act. 
Thus, the state action exemption is appli- 
cable to their actions.”!9 Florida’s 
Community Redevelopment Act, F.S. 
§§163.370-163.385, specifically authorizes 
local governments and redevelopment agen- 
cies to acquire property in slum areas, 
demolish and remove buildings, exercise 
eminent domain powers, and appropriate 
such funds as are necessary to carry out 
the redevelopment plans. There is no 
express statutory language to suggest that 
the Florida Legislature contemplated a 
state policy that counties, municipalities, 
and community redevelopment agencies 
are authorized to displace competition in 
the area of community rehabilitation. Nev- 
ertheless, such a legislative intent could 
conceivably be derived from F.S. §163.358, 
which delegated all powers “necessary or 
convenient to carry out and effectuate the 
purposes and provisions of this part.” The 
Southern District reached this conclusion 
in Price v. Fort Pierce.2® The viability of 
this conclusion, however, appears as sound 
only so long as the 11th Circuit’s decision 
in Auton v. Dade City remains viable. 
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These cases suggest several areas of 
antitrust concern in the context of land 
use and development. Two categories of 
activity are inherently suspect under Parks 
v. Watson. A municipality must exercise 
caution in conditioning a favorable zoning 
ruling on a private developer’s agreement 
to provide an unrelated benefit to the city. 
By way of illustration, a local govern- 
ment’s insistence that a developer build a 
public parking facility for the government 
in order to obtain approval of a major 
project may run afoul of the antitrust 
laws. A municipality must also exercise 
extreme caution in granting a zoning 
application on the condition that the de- 
veloper obtain ancillary goods or services 
from another private party or competitor. 
An example of this Parks variation is a 
city’s insistence that the developer of a 
downtown office building utilize a com- 
peting private developer’s parking facilities 
to satisfy the parking requirements of the 
applicable zoning ordinance or otherwise 
obtain project approval. Even if the city 
had the clear right to require satellite 
parking for all new office buildings, an 
antitrust problem could arise if the city 
granted an exclusive satellite parking fran- 
chise to a private party. Under the Local 
Government Antitrust Act of 1984, the 
city could have its entire land planning 
scheme disrupted by an injunction under 
either scenario. In addition, the private 
parties involved in the second example 
have exposure to treble damages. 

The upshot of the Westborough Mall 
decision is that local governments must 
scrupulously adhere to their regular proce- 
dures governing zoning and related land 
use questions. The penalty for manipulat- 
ing the normal process or for subverting 


this process to “rubberstamp” collusive 
allocational decisions that are made out- 
side the regular system is potential antitrust 
liability. A developer or landowner who 
is deprived of the right to develop prop- 
erty as a result of such conduct could 
bring an antitrust action against the local 
government and the favored competitor. 
Again, the local government may be en- 
joined while the favored developer faces 
exposure to a large treble damages verdict. 

An open question is the extent to which 
local governments and private parties who 
participate in the formulation and im- 
plementation of Developments of Regional 
Impact (DRI’s) may be subjected to anti- 
trust claims. While legislative intent to 
displace competition can arguably be de- 
rived from Florida’s Community Redevel- 
opment Act, it is conspicuously absent 
from legislation governing DRI’s. As such, 
it cannot be safely concluded that anti- 
competitive conduct by local governments 
and private developers as part of the DRI 
process is automatically immunized by the 
state action doctrine. The Florida Envi- 
ronmental Land and Water Management 
Act of 1972 (FELWMA), F.S. Ch. 380, 
provides for the designation of areas of 
environmentally critical state concern and 
establishes the process for consideration 
by local governments of the impact of 
DRI’s on a regional area when making 
planning and development decisions. The 
FELWMA by no means constitutes a 
delegation of legislative authority to en- 
gage in anticompetitive conduct in the 
land development process. Florida’s Local 
Government Comprehensive Planning and 
Land Development Regulation Act (Com- 
prehensive Planning Act), F.S. Ch. 163.3161 
et seq., enacted to establish and imple- 
ment comprehensive planning programs 
to guide and control future development 
in conformity and in furtherance of the 
FELWMA, contains no expression of 
legislative intent to sanction or promul- 
gate anticompetitive conduct. The 
Comprehensive Planning Act simply re- 
quires municipalities and counties to 
prepare a comprehensive growth plan. 
Subsequent regulations and ordinances 
adopted by the municipality or county 
must be consistent with the provisions of 
the plan; DRI’s approved by a local 
government must be in conformity with 
the comprehensive plan; and, in what are 
known as concurrency requirements, local 
governments are required to anticipate the 
ability of the existing infrastructure to 
accommodate development.?! 

Although the FELWMA and Compre- 
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hensive Planning Act reflect extensive state 
regulation in this area, the overriding 
mandate to local governments is more in 
the nature of establishing minimum stan- 
dards. This legislation appears neutral 
with respect to any expressed state policy 
to displace competition through the DRI 
process. Consequently, allocational deci- 
sions resulting from a local government’s 
implementation of a DRI that have the 
effect of favoring particular developers or 
landowners may not be immune from an 
antitrust challenge by those who were 
excluded. Immunity, if it exists at all, is 
more likely to be derived from the specific 
enabling legislation for the local govern- 
ment units. 


Conclusion 

There remain significant antitrust impli- 
cations of land use and development in 
Florida. As available real estate and re- 
sources necessary to land development are 
depleted, the stakes involved in developing 
real estate can be expected to rise dramati- 
cally. As the stakes rise, so will the likeli- 
hood of antitrust lawsuits against those 
fortunate enough to reap the tremendous 
economic benefit from the allocational 
process underlying real estate develop- 
ment. These activities may not be exempt 
from antitrust actions. Assuming that land 
use and development activities are amena- 
ble to antitrust litigation, however, the 
case law provides guidance concerning 
particular practices that are illegal. Care- 
ful counseling of both local governments 
and private developers can mitigate, if not 
eliminate, much of the potential for anti- 
trust exposure. Counsel practicing in this 
area are well advised to be attuned to the 
application of the antitrust laws to land 
use and development.) 


'The substantive statutes proscribing anti- 
competitive conduct are 15 U.S.C. §§ 1 and 2 


and Fa. Stat. §§ 542.18-.19. 

2 Recent antitrust challenges to condomin- 
ium practices have been generally unsuccessful. 
E.g., Thomas v. Soper, 746 F.2d 1451 (11th 
Cir. 1984); Chatham Condominium Ass’ns v. 
Century Village, Inc., 597 F.2d 1002 (Sth Cir. 
1979); Levinson v. Maison Grande, Inc., 517 
F.Supp. 963 (S.D. Fla. 1981); Point East One 
Condominium Corp. v. Point East Dev., Inc., 
348 So.2d 32 (Fla. 3d D.C.A. 1977); but see 
Chatham Condominium v. Century Village, 
597 F.2d at 1013 (requirement for condomin- 
ium purchasers to patronize a local shopping 
center owned by the condominium developers 
would be clearly illegal) (dicta); Miller v. Grana- 
dos, 529 F.Supp. 393 (Sth Cir. 1976) (exclusive 
management and sales agreements illegally tied 
to the purchase of condominiums); Homeco 
Dev. v. Markborough Properties, Ltd., 709 
F.Supp. 1137 (S.D. Fla. 1989) (purchasers of 
lots in a planned development have valid anti- 
trust claim where the purchase of the land was 
conditioned on the execution of an exclusive 
brokerage agreement). The 11th Circuit has 
also rejected a claim that a lender’s condition- 
ing of residential financing on the borrower’s 
utilization of a designated title insurer and 
attorneys was an illegal tying arrangement. 
Amey, Inc. v. Gulf Abstract & Title, Inc., 758 
F.2d 1486 (11th Cir. 1985), cert. denied, 475 
U.S. 1107 (1986). 

3 E.g., Hoover v. Ronwin, 466 U.S. 558 
(1983). 

4 E.g., Town of Hallie v. City of Eau Claire, 
471 U.S. 34 (1985). 

5 E.g., Community Communications Co. v. 
City of Boulder, 455 U.S. 40 (1982); City of 
Lafayette v. Louisiana Power & Light Co., 435 
U.S. 389 (1978). The LGAA prohibits the 
recovery of treble damages against subordinate 
state governmental entities. The recovery of 
treble damages from private actors is also 
somewhat more constricted. See 15 U.S.C. §36. 
The LGAA, however, does not provide a 
completely safe harbor against antitrust law- 
suits and liability. The LGAA does not immunize 
local governments from injunctive proceedings 
under the federal antitrust laws. Nor are private 
individuals immunized when their conduct ex- 
ceeds the scope of the governmental directive 
or if the state subdivision itself was not acting 
pursuant to a clearly articulated state policy to 
displace competition in the area of the chal- 
lenged conduct. Cf. Fra. Stat. §542.235 
(comparable limitations on actions against local 
governments under the Florida Antitrust Act). 


“Is this really one of the things junior partners are supposed to do 
for senior partners?” 


awe, 
ates 


6 Cine 42nd St. Theater Corp. v. Nederlan- 
der Org., Inc., 790 F.2d 1032, 1043-44 (2d Cir. 
1986). 

7 California Retail Liquor Dealers’ Ass’n v. 
Midcal Aluminum, Inc., 445 U.S. 97 (1980). 

8 783 F.2d at 1011. 

9 The district court of appeal similarly held 
in Sebring Utilities Commission v. Home Sav- 
ings Association of Florida, 508 So.2d 26 (Fla. 
2d D.C.A. 1987), that the Florida statutes 
authorizing municipal water systems satisfy the 
“clear articulation” requirement set out in Town 
of Hallie v. City of Eau Claire. 

10 Town of Hallie v. City of Eau Claire, 471 
U.S. at 41-42, and Southern Motor Carriers 
Rate Conference, Inc. v. United States, 471 
U.S. 48 (1985). 

'! The uncertainty in this area of the law is 
evidenced by the recent case of Consolidated 
Gas Co. of Florida, Inc. v. City Gas Co. of 
Florida, Inc. 655 F.Supp. 1493 (S.D. Fla. 
1987), affirmed, 880 F.2d 297 (11th Cir. 1989), 
petition for rehearing en banc granted 3 F.L.W. 
Fed. C1624 (11th Cir. 1989). In Consolidated 
Gas, the district court held that the enabling 
legislation for the Florida Public Service Com- 
mission did not provide even the suggestion of 
a state policy to displace competition in the 
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area of natural gas territorial agreements. Be- 
cause there was little evidence of any supervision 
by the state of the private parties acting pursu- 
ant to state authority, the private parties were 
denied state action immunity. The district court’s 
award of injunctive relief and treble damages 
was originally affirmed by a three-judge panel. 
Cf. Commuter Transp. Sys., Inc. v. Hillsbor- 
ough County Aviation Auth., 801 F.2d 1286 
(11th Cir. 1986) (express legislative language of 
intent to displace competition in enabling legis- 
lation for Hillsborough County Aviation 
Authority). 

12 See Shahawy v. Harrison 875 F.2d 1529 
(11th Cir. 1989); Bolt v. Halifax Hosp. Med. 
Center, 851 F.2d 1273 (11th Cir. 1988), vacated 
in part, Trade Cas. 1989-1 968,587 (11th Cir. 
1989) (en banc). 

13 E.g., Town of Hallie v. City of Eau Claire, 
471 U.S. 34 (1985); see also Consolidated Gas 
Co. v. City Gas Co., 655 F.Supp. 1493 (S.D. 
Fla. 1987), affirmed, 880 F.2d 297 (11th Cir. 
1989), petition for rehearing en banc granted 3 
F.L.W. Fed. C1624 (11th Cir. 1989). 

14 See Fia. Const. Art. VIII, §§1, 2; Fra. 
Stat. Chs. 125, 166. 

15 See Fia. Stat. Chs. 163.3161, 163.330. 

'6 Compare this holding with the 11th Cir- 
cuit’s opinion in Auton v. Dade City. 

17716 F.2d at 663, quoting, City of Lafayette 
v. Louisiana Power & Light, 435 U.S. at 417; 
see also Omni Outdoor Advertising, Inc. v. 
Columbia Outdoor Advertising, Inc., 1989-2 
Trade Cas. (CCH) 968,872 (4th Cir. 1989) 
(municipality that acted beyond its legislative 
delegation and conspired to further private 
party’s commercial purposes to detriment of 
competition is subject to antitrust laws). 

18 Td. at 742-45; see also Corey v. Look, 641 
F.2d 32, 37 (Ist Cir. 1981) (concerted action 
involving improper commercial bidding and 
land regulations that had the effect of eliminat- 
ing private competition for parking lot spaces 
between a port authority which was authorized 
to purchase and operate parking lots and a 
municipality, which was a supplier of parking 
lot space, is an unlawful restraint of trade); 
Whitworth v. Perkins, 559 F.2d 378 (Sth Cir. 
1977), vacated, 435 U.S. 992, aff'd. on remand, 
576 F.2d 696 (1978) (existence of a zoning 
ordinance does not give rise to antitrust immu- 
nity if the enactment of the ordinance was itself 
a part of a broader conspiracy to restrain 
trade); but see Boone v. Redevelopment Agency 
of City of San Jose, 841 F.2d 886 (9th Cir.), 
cert. denied, ___. U.S. ____,, 109 S.Ct. 489, 
102 L.Ed. 2d 526 (1988). 

19 See also, e.g., Cine 42nd Street Theater v. 
Nederlander, 790 F.2d 1032 (2d Cir. 1986) 
(conduct of redevelopment agency, which was 
formed under New York State Urban Develop- 
ment Corporation Act for the purpose of 
revitalizing decaying urban areas, and New 
York City and private developers actively en- 
gaged in a redevelopment program in which 
run-down theatres in New York City’s Times 
Square were acquired and leased to private 
developers to renovate was exempt from anti- 
trust attack where the state statute clearly 
articulated state policy authorizing the anti- 
competitive conduct); Scott v. City of Sioux 
City, 736 F.2d 1207 (8th Cir. 1984), cert denied, 
471 U.S. 1003 (1985) (dicta). 

20 625 F.Supp. at 981. 

21 Fra. Stat. §163.3194(3). 
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TAX LAW NOTES 


Fla. Laws Ch. 89-356 Expands 


the Scope of the Florida Annual 


he Florida Intangible Personal 
Property Tax Act, F.S. Ch. 199, 
imposes two distinct and mutu- 
ally exclusive taxes: the nonre- 
curring intangible personal property tax! 
and the annual iniangible personal prop- 
erty tax (the “annual tax”).? This article 
will discuss only the annual tax and recent 
legislative changes that expand its scope 
to include certain intangible personal prop- 
erty owned by non-Florida domiciliaries 
which was not taxable prior to 1990. 


Annual Tax—Iin General 

F.S. §199.032 imposes an annual tax of 
1 mill (i.e., .1%) on intangible personal 
property,? other than obligations for the 
payment of money which are secured by 
a lien upon Florida real property,’ if the 
property has a Florida taxable situs on 
January 1. The key in determining whether 
intangible personal property is subject to 
the annual tax is whether the property has 
a Florida taxable situs.5 

If intangible personal property is sub- 
ject to the annual tax, the amount of tax 
is based on the property’s just valuation 
(i.e., fair market value) on January | of 
each year.© An annual intangible tax re- 
turn and payment of tax are due on June 
30. Discounts are allowed if the return is 
filed and tax paid early,’ and a corpora- 
tion may elect to pay the tax on behalf of 
its shareholders.® 


Ch. 89-356 and Expanded 
Scope of the Annual Tax 
Prior to January 1, 1990, the effective 
date of Fla. Laws Ch. 89-356 §8, the 
annual tax applied to all Florida residents 
and to nonresidents who owned intangible 
personal property with a Florida “business 
situs.”? In general, the business situs defi- 
nition of prior law provided that in- 
tangible personal property owned by non- 
residents had a Florida business situs if it 
arose out of or was issued in connection 
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Intangible Personal Property Tax 


For practitioners 
required to 
determine whether 
specific intangible 
personal property is 
subject to the 
annual tax, the 
amendments 
contain clarifying 
language 


by Edward E. Sawyer 


with the sale, leasing, or servicing of real 
or personal property in Florida.!° Appli- 
cation of the business situs definition to 
nonresidents who owned intangible per- 
sonal property generated from transac- 
tions with a limited Florida connection 
was often unclear. This lack of clarity 
resulted in taxpayers taking aggressive 
positions which the Florida Department 
of Revenue challenged. 

Florida courts struggled to apply the 
business situs definition to foreign corpo- 
rations with a limited Florida presence. 
In Allis Chalmers v. Department of Reve- 
nue, 456 So.2d 899 (Fla. Ist DCA 1984), 
notes which were held outside of Florida 
by a Wisconsin corporation qualified to 
do business in Florida were determined 
to have a Florida business situs and thus 
subject to the annual tax. Allis Chalmers 
was represented in Florida by only one 
employee. The employee’s sole duty was 
to call on Allis Chalmers dealers and 


persuade those dealers to use Allis Chalm- 
ers financing. When the financing was 
utilized by an Allis Chalmers dealer the 
notes were executed, delivered, and main- 
tained outside of Florida and Art. 9 
financing statements were filed in Florida. 
In determining the notes had a Florida 
business situs, the court stated that the 
primary factors in the business situs analy- 
sis were the permanent or transitory na- 
ture of the taxpayer’s business and whether 
the taxpayer’s agents exercised discretion- 
ary authority in Florida.'! The court found 
that Allis Chalmers’ Florida business was 
conducted on a permanent basis and, 
although the duties of the company’s sole 
Florida agent were mostly clerical, the 
agent exercised some discretionary author- 
ity in Florida. Thus, since both primary 
factors in the business situs analysis ex- 
isted, the notes had a Florida business 
situs and were subject to the annual tax. 
The primary factors expressed in Allis 
Chalmers Credit Corp., were important 
in a later business situs case, United States 
Shoe Corporation v. Department of Reve- 
nue, 508 So.2d 1252 (Fla. Ist DCA 1987). 
In United States Shoe Corporation, ac- 
counts receivable generated by sales to 
Florida customers did not have a Florida 
business situs and were not subject to the 
annual tax. United States Shoe, an Ohio 
corporation qualified to transact business 
in Florida, had 11 sales agents in Florida. 
These agents solicited orders from the 
company’s Florida customers, but did not 
have company-provided offices; rather, 
they operated out of their homes. The 
agents had no authority to accept orders, 
negotiate prices, engage in collection of 
the accounts receivable, or agree to any 
terms such as shipping dates, adjustments 
to accounts, and returns. Orders, once 
obtained by the agents, were forwarded 
to the company’s out-of-state office for 
acceptance, processing, and collection. 
United States Shoe had filed Florida 


in 


corporate income tax returns and financ- 
ing statements with respect to certain 
accounts; however, the majority of the 
accounts were unsecured. In addition, 
United States Shoe had filed three sepa- 
rate lawsuits in Florida attempting to 
collect delinquent accounts. 

The issue presented in United States 
Shoe Corporation was virtually identical 
to that presented in Allis Chalmers Credit 
Corp. However, based on factual differ- 
ences, the court in United States Shoe 
Corporation concluded that the receiv- 
ables did not have a Florida business situs 
and were not subject to the annual tax. 
The significant factual difference between 
Allis Chalmers Credit Corp. and United 
States Shoe Corporation was the “degree 
or extent of authority exercised by the 
[United States Shoe] agent[s].”!2 In United 
States Shoe Corporation, the court con- 
cluded that, unlike the employee in Allis 
Chalmers Credit Corp., United States 
Shoes’ agents had no discretionary author- 
ity. Therefore, the intangibles did not have 
a Florida business situs because one of the 
two primary factors expressed in Allis 
Chalmers Credit Corp., discretionary author- 
ity exercisable in Florida, was not present. 

The United States Shoe Corporation 
decision provided a method by which 
certain out-of-state businesses with a lim- 
ited Florida presence could operate in 
Florida without exposing their intangible 
personal property to the annual tax. These 
businesses merely adopted a policy which 
precluded their Florida agents from exer- 
cising any discretionary authority, and 
their intangibles would not have a Florida 
business situs. This planning opportunity 
was eliminated and the determination of 
intangibles subject to the annual tax clari- 
fied by Fla. Laws Ch. 89-356. 


Ch. 89-356 and the 
Taxable Situs Definition 

Fla. Laws Ch. 89-356 amended various 
provisions of the Florida Intangible Per- 
sonal Property Tax Act, effective January 
1, 1990. The amendment repealed the 
business situs definition at issue in Allis 
Chalmers Credit Corp. and United States 
Shoe Corporation, replacing it with the 
taxable situs definition. The business situs 
concept has not been totally eliminated; 
however, it is now merely a subpart in the 
controlling taxable situs definition. Under 
the new taxable situs definition, intangible 
personal property has a Florida taxable 
situs if the property satisfies one of two 
rules: the owner domicile rule or the 
business situs rule. 


The business situs 
concept has not 
been totally 
eliminated; 
however, it is now 
merely a subpart in 
the controlling 
taxable situs 
definition 


®@ The Owner Domicile Rule 

F.S. §199.175(1) provides that “intangi- 
ble personal property shall have a taxable 
situs in this state when it is owned, 
managed, or controlled by any person 
domiciled in this state on January | of the 
tax year.” This determination is made 
without regard to where the evidence of 
the intangible personal property is kept, 
created, approved, paid, or where the 
business from which the intangible arises 
was conducted. Ministerial functions or 
processing activities do not constitute man- 
agement or control.!3 

A Florida domiciliary is defined as: (a) 
any natural person who is a legal resident 
of Florida; (b) any bank or financial 
institution, business, business trust as de- 
scribed in F.S. Ch. 609, company, corpo- 
ration, insurance company, partnership, 
or other artificial entity organized or cre- 
ated under the law of this state, except a 
trust; or (c) any person, including a trust, 
who has established a commercial domi- 
cile in Florida.'* Application of the owner 
domicile rule to a natural person or an 
entity created under Florida law is rela- 
tively easy. Application of the rule to a 
trust or an entity created under the law of 
another jurisdiction would be problematic 
but for the statutory commercial domicile 
definition. 
© Commercial Domicile Defined 

The commercial domicile concept is 
new to the annual tax provisions. A trust, 
business, or other artificial entity acquires 
a Florida commercial domicile “when it 
maintains its chief or principal office in 
[Florida] where executive or management 
functions are performed or where the 
course of business operations is deter- 
mined.”!5 This definition should prove 


easier to apply than the previous business 
situs definition since it provides the spe- 
cific factors which are relevant, and thus 
provides some guidance to the courts 
when considering specific cases. 

The taxability of intangible personal 
property held in trust is determined by the 
trust’s commercial domicile.!© Thus, the 
intangible personal property of a trust 
created under Florida law is not subject 
to the annual tax if the trust’s principal 
office is located in another state.!? Estate 
planners may find this useful when, for 
example, Florida trust law is more advan- 
tageous than the law of another jurisdic- 
tion and the trust’s principal office can 
be established and maintained outside 
Florida. 


© Business Situs Rule 

In order to eliminate the “discretionary 
authority” standard of Allis Chalmers 
Credit Corp. and United States Shoe 
Corporation, F.S. §199.175(2) (the busi- 
ness situs rule) was enacted. This section 
provides that intangible personal property 
has a Florida taxable situs if (a) it has a 
Florida business situs and (b) it is owned, 
managed, or controlled by a person trans- 
acting business in Florida, even if such 
person may claim domicile elsewhere. 
Intangible personal property has a Florida 
business situs for this purpose if it receives 
the benefit and protection of Florida laws 
and Florida courts and is derived from, 
arises out of or is issued in connection 
with business transacted in Florida with a 
customer in Florida.!? Business is trans- 
acted in Florida when any occupation, 
profession, or commercial activity (includ- 
ing financing, leasing, selling, or servicing) 
is regularly conducted with customers in 
Florida from an office, plant, home, or 
any other business location in Florida by 
or through agents, employees, or represen- 
tatives of any kind located in Florida, 
whether such agents are or are not vested 
with any discretionary authority.”° If the 
taxable situs definition had applied in 
United States Shoe Corporation, the ac- 
counts would have been taxable since, 
under the business situs rule, an agent’s 
discretionary authority is not relevant to 
the determination of an intangible’s tax- 
able situs. This legislative change expands 
the scope of the annual tax. 


© Special Rules 

Credit card receivables are only taxable 
when they represent a debt owed by a 
customer who is domiciled in Florida, and 
the performance of ministerial functions 
relating to credit card receivable process- 
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ing is not, in and of itself, sufficient to 
support a finding that the owner is trans- 
acting business in Florida. Intangible per- 
sonal property owned by a real estate 
mortgage investment conduit, a real estate 
investment trust, or a regulated invest- 
ment company is not deemed to have a 
Florida taxable situs unless the entity has 
its legal or commercial domicile in Flor- 
ida. The ownership of an interest in a 
participation or syndication loan or pool 
of loans is not sufficient, in and of itself, 


& 
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to support a finding that the owner is 
transacting business in Florida; and assets 
owned by a foreign insurance company 
are not deemed to have a Florida business 
situs if they are managed and controlled 
outside of Florida.?! 


Conclusion 

The annual tax, as amended by Fla. 
Laws Ch. 89-356, applies to intangible 
personal property which has a Florida 
taxable situs on January 1. The “taxable 
situs” determination is made under either 
the owner domicile rule or the business 
situs rule. The specific aspects of each rule 
are more clearly defined than the business 
situs definition of prior law, and the scope 
of the annual tax has been expanded to 
include intangible personal property which 
was not taxable under the United States 
Shoe Corporation decision. For practitio- 
ners required to determine whether spe- 
cific intangible personal property is sub- 
ject to the annual tax, the amendments 
contain clarifying language. However, for 
those taxpayers who utilized the “discre- 
tionary authority” standard set forth in 
Allis Chalmers Credit Corp. and United 
States Shoe Corporation to avoid the 
annual tax, the amendments represent an 
increase in their Florida tax burden.0 


'Fia. Stat. §199.133. The nonrecurring 
tax is imposed on obligations for the payment 
of money which are secured by a lien upon 
Florida real property. See Aurora Group Lim- 
ited v. Department of Revenue, 487 So.2d 1132 
(Fla. 3d D.C.A. 1986). See also Hialeah, Inc. 
v. Dade County, 490 So.2d 998 (Fla. 3d D.C.A. 
1986). 

2Fia. Stat. §199.032 (1987); Fra. Const. 
Art. VII, §2. 

3Intangible personal property is broadly 
defined as “all personal property which is not 
in itself intrinsically valuable, but which derives 
its chief value from that which it represents.” 
Fa. Stat. §199.023(1) (1987). Several types of 
intangible personal property, including money, 
franchises, and partnership interests, are, how- 
ever, specifically exempt from the annual tax. 
See Fra. Stat. §199.185 (1987). 

4 See supra notes | and 2. 

5 See infra notes 13-21 and accompanying 
text. The ultimate test of the annual tax is its 
constitutionality. Courts have generally required 
only minimal “nexus” between a state and a 
taxpayer in order to find a state tax constitu- 
tional. The taxable situs definition has, of 
course, not yet been tested but could be limited 
if found to violate the Constitution. See, e.g., 
Ford Motor Credit Company v. Department 
of Revenue, 537 So.2d 1011 (Fla. Ist D.C.A. 
1988), rev. den., 542 So.2d 988 (Fla. 1989), 
appeal filed No. 88-1847 (U.S. May 12, 1989). 

6 Fra. Stat. §199.103 (1987). There are 
monetary exemptions which, for example, in 
the case of married taxpayers filing a joint 


return, exempts $40,000 of intangible personal 
property from the annual tax. FLa. Stat. 
§199.185(2) (1987). 

7 Fia. Stat. §199.042 (1987). 

8 Fra. Stat. §199.057 (1987). Corporations 
doing business in Florida also have certain 
information reporting requirements. See FLa. 
Stat. §199.062 (1989). 

9 Fra. Stat. §199.052(1) (1987), prior to 
amendment by Fla. Laws Ch. 89-356 §7. 

10 Fa, Stat. §199.175 (1987), prior to amend- 
ment by Fla. Laws Ch. 89-356 §8. 

'l 456 So.2d at 901. 

'2508 So.2d at 1255, citing, Allis Chalmers 
Credit Corp., 456 So.2d at 901. 

Fra. Stat. §199.052(1) (1990). 

'4 Fra. Stat. §199.175(1)(a) (1990). 

'S Stat. §199.175(1)(b) (1990). 

'© Fra. Stat. §199.175(1)(a)3., (b) (1990). 

'7 This does not mean, however, that the 
beneficial interests in a trust are not taxable. 
The beneficial interest of a Florida resident in 
a “foreign-situs trust” is taxable. FLa. Stat. 
§199.052(5) (1987). While the statute is not 
clear, a trust created under Florida law which 
does not have a Florida commercial domicile 
presumably constitutes a “foreign-situs trust” 
for this purpose. 

18 Fla. Stat. §199.175(2) (1990). 

Stat. §199.175(2)(a) (1990). 

20 Fra. Stat. §199.175(2)(a)(1) & (2) (1990). 

21 Stat. §199.175(2)(b) (1990). 
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ADMINISTRATIVE LAW 


Rulemaking and Incipient Policy: 
When Is a Rule Not a Rule, 
When Is a Rule Change a New Rule, 


welve years ago, when it was 
possible to read every published 
opinion on Florida’s Adminis- 
trative Procedure Act in an af- 
ternoon, Judge Robert P. Smith authored 
McDonald v. Department of Banking and 
Finance, 346 So.2d 569 (Fla. Ist DCA 
1977). That decision continues to incite 
professors, oppress students, and provide 
useful fodder for judges, hearing officers 
and practitioners alike; McDonald is one 
of the most oft-cited APA decisions, con- 
suming nearly a full page in Shepard’s. 

In McDonald, Judge Smith, borrowing 
freely from a body of largely irreconcilable 
federal case law, propounded fundamental 
precepts which would guide the develop- 
ment of agency rulemaking in Florida: 


The APA’s rulemaking provisions affect the 
substance of agency policy as well as agency 
procedures. So the term “rule” is defined by 
Section 120.52(14) to include “. . . each agency 
statement of general applicability that imple- 
ments, interprets, or prescribes law or pol- 
icy ....” So defining “rule,” Florida’s APA has 
the purpose, uniformly endorsed by students 
of the modern administrative process, of en- 
couraging agencies by rulemaking “to close the 
gap between what the agency and its staff know 
about the agency’s law and policy and what an 
outsider can know.” The APA does not in 
terms require agencies to make rules of their 
policy statements of general applicability, nor 
does it explicitly invalidate action taken to 
effectuate policy statements of that character 
which have not been legitimated by the rule- 
making process. But that is the necessary effect 
of the APA if the prescribed rulemaking proce- 
dures are not to be atrophied by non-use. 
Therefore, we have recognized the availability 
of an administrative remedy against an agency 
policy statement of general applicability which 
has not been adopted through rulemaking. A 
remedy is available also in Section 120.57 
proceedings affecting a party’s substantial inter- 
ests. The APA thus impels agencies to “confine 
their own discretion” by “moving from vague 
standards to definite standards to broad princi- 
ples to rules.”! 


As recent decisions emphasize, the de- 
marcation between agency policy which is 
required to be promulgated as a rule, and 


and Who Cares? 


The line between 
an invalid, 
unpromulgated rule 
and permissible 
nonrule policy 
remains in the same 
state of clarity as 
when McDonald 
was decided 


by James W. Linn 


emerging or “incipient” policy for which 
rulemaking is not required, is hazy at best. 
At the same time, courts and agencies 
continue to grapple with questions con- 
cerning who has the requisite interest to 
challenge rules and nonrule policy. 


When Is a Rule Not a Rule? 

The APA defines “rule” as: 

[E]ach agency statement of general applica- 
bility that implements, interprets, or prescribes 
law or policy or describes the organization, 
procedure, or practice requirements of an agency 
and includes any form which imposes any 
requirement or solicits any information not 
specifically required by statute or by an existing 
rule. The term also includes the amendment or 
repeal of a rule.” 


In applying this statutory definition, 
courts have held that an agency statement 
is a “rule” if it purports in and of itself to 
create certain rights and adversely affect 
others or serves by its own effect to create 
rights, to require compliance or otherwise 


to have the direct and consistent effect of 
law. A policy which is limited by time 
and geography, such as wage rate require- 
ments contained in public works con- 
tracts, has been held not to be a rule.4 
Several recent final orders of the Division 
of Administrative Hearings have shed addi- 
tional light on what differentiates a “rule” 
from permissible nonrule policy. In Zell- 
wood Drainage and Water Control 
District v. St. Johns River Water 
Management District, 11 FALR 3324, 
3339 (DOAH 1989), the hearing officer 
concluded that a numerical standard es- 
tablished by the St. Johns River Water 
Management District of the concentration 
of nutrients in discharged water used to 
evaluate Zellwood’s application for a con- 
sumptive use permit, did not constitute a 
“rule.” In Zellwood, the evidence showed 
that such standards are derived on a 
case-by-case basis, and could not be ap- 
plied to other water bodies, or to different 
discharges to the same water body. Simi- 
larly, in Capital Group Health Services of 
Florida, Inc. v. Department of Admini- 
stration, 10 FALR 2147 (DOAH 1988), 
the hearing officer concluded that a sys- 
tem for evaluating bid proposals developed 
by the department was not a rule. Noting 
that the bid evaluation system was a “first 
impression” effort that required two sepa- 
rate methods of scoring in order to achieve 
a fair result, and that there was no indica- 
tion that the department intended to use 
the system in any future solicitation for 
bids, the hearing officer determined that 
it could not be deemed an “agency state- 
ment of general applicability.” 

However, in John Harry Michaels and 
Martin County Liquors, Inc. v. Depart- 
ment of Business Regulation, 10 FALR 
6044 (DOAH 1988), the department’s stan- 
dardized procedure for reviewing alco- 
holic beverage license applications was 
held to be a rule. Because certain provi- 
sions of the department’s policy required 
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the rejection of applications, the hearing 
officer found that they had the force and 
effect of a rule. Since the challenged 
policies were never promulgated as a rule, 
they were declared invalid. 

The dividing line between a rule and 
lawful nonrule policy was somewhat less 
clear in Department of Transportation v. 
Blackhawk Quarry Company of Florida, 
Inc., 528 S.2d 447 (Fla. Sth DCA 1988). In 
Blackhawk, the Fifth District Court of 
Appeal held that the department’s stan- 
dard operating procedure (SOP) for evalu- 
ation, approval, and control of mineral 
aggregate sources was an unpromulgated 
rule. The court found the SOP to “clearly” 
be an agency statement of general applica- 
bility implementing or prescribing agency 
policy. However, the court then deter- 
mined a two-page definition for the com- 
position of cemented coquina shell 
material, contained in a 178-page standard 
specifications manual which is incorpo- 
rated into all DOT road and bridge 
construction contracts, to be “more in the 
nature of a contract term between the 
contractor and DOT as opposed to a 
rule.”5 

There is continuing debate as to whether 
courts and hearing officers should adjudi- 
cate challenges to unpromulgated agency 
rules or incipient policy in proceedings 
brought under F.S. §120.56. The case of 
Gulf Coast Home Health Services of Flor- 
ida, Inc. v. State of Florida, Department 
of Health and Rehabilitative Services, 513 
So.2d 704 (Fla. Ist DCA 1987), is illustra- 
tive of the judiciary’s reluctance to review 
challenges to nonrule agency policy in the 
context of §120.56 proceedings. Gulf Coast, 
a Medicare-certified home health agency, 
had participated in a challenge to a pro- 
posed HRS rule which contained a meth- 
odology for determining need for new 
Medicare-certified home health agencies. 
The hearing officer’s final order in the 
proposed rule challenge case found HRS’ 
need methodology to be arbitrary and 
capricious, and invalidated the proposed 
rule. Shortly thereafter, Gulf Coast learned 
that HRS was applying a slightly modified 
version of the invalid rule in reviewing 
home health agency certificate of need 
applications. Gulf Coast sought to chal- 
lenge the modified methodology by peti- 
tioning for formal administrative hearings 
in seven individual CON cases. 

When it learned that HRS was applying 
the same modified methodology in every 
case, Gulf Coast challenged the unpromul- 
gated policy as an invalid rule under 
§120.56. Gulf Coast also filed a complaint 
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for declaratory judgment and injunctive 
relief in circuit court, asserting that HRS, 
without statutory authority and in the face 
of the final order invalidating its previous 
rule, was continuing to apply the policy 
contained in the invalid rule. Gulf Coast 
urged the court to enforce the final order 
in the rule challenge case and enjoin HRS 
from using the revised methodology, to 
avoid a multiplicity of administrative 
litigation. 

The First District Court of Appeal 

affirmed the trial court’s dismissal of Gulf 
Coast’s claims. The district court observed 
that: 
The mere fact that HRS’ revised need method- 
ology has not been promulgated as a rule does 
not bar administrative relief. HRS’ revised 
formula for determining “need” is at its present 
stage “incipient policy” of the Department, and 
it is this “incipient policy” which Gulf Coast is 
essentially challenging. . . . [AJn agency may 
apply incipient or developing policy in Section 
120.57 administrative hearings, provided the 
agency explicates, supports and defends such 
policy with competent substantial evidence on 
the record in such proceedings.® 

However, in the more recent case of 
Florida Public Service Commission v. 
Central Corporation, ___ So.2d —___,, 14 
FLW 2478 (Fla. Ist DCA 1989), the First 
District Court of Appeal invalidated an 
interim rate order of the Public Service 
Commission, based on its determination 
that the interim order constituted an 
unpromulgated rule. The interim order 
directed all alternative long-distance tele- 
phone companies to set aside certain reve- 
nues for possible refund, pending a final 
determination following a hearing. The 
interim order was not promulgated as a 
rule, and the PSC denied Central Corpo- 
ration’s request for an evidentiary hearing 
before requiring the company to set aside 


the revenue in question. In the view of the 
court, either rulemaking or adjudication 
would “fulfill administrative due process 
requirements of notice, hearing and judi- 
cial review.””’ The court concluded, how- 
ever, that the PSC had followed neither 
path, leaving interested and affected per- 
sons no forum in which to challenge the 
PSC’s imposition of a new requirement 
and no record upon which a court could 
determine if the basis for the action was 
adequately supported. 

In a lengthy dissent, Judge Ervin criti- 
cized the majority holding in Central 
Corporation. Contrary to the majority 
opinion, Judge Ervin concluded that the 
interim order did not fall within the statu- 
tory definition of a rule. Noting that the 
PSC itself identified the order as an “in- 
terim” measure, Judge Ervin found that 
the order was neither impressed with the 
“mature consideration” intended for a 
rule, nor could it be viewed as the initial 
step in the PSC’s development of new 
policy. In pertinent part, Judge Ervin 
stated: 

In the instant case, despite the contrary admo- 
nition of a number of scholars and judges, 
appellee asks this court to approve the hearing 
officer’s order that places the agency’s action 
into the rulemaking category—an exercise which 
appears to me to be one of mere labeling— 
rather than permit the agency to proceed with 
incipient policy-making by interim order, and 
then to final action. If the latter course were 
approved, this court would be in a position of 
reviewing whether the action taken was correct, 
rather than be restricted to the limited question, 
at this truncated juncture, of whether the action 


should be invalidated, because not adopted as 
a rule.’ 


In a final order issued on the heels of 
the Florida Public Service Commission v. 
Central Corporation decision, Hearing Of- 
ficer Robert Meale concluded that parties 
challenging nonrule agency policy in a 
§120.56 rule challenge proceeding lacked 
standing to bring the rule challenge, based 
on the timely availability of a §120.57 
hearing. The case involved a challenge 
brought by Charlotte County and home 
builders to the nonrule policy of the 
Department of Community Affairs dis- 
couraging “urban sprawl” as it was ap- 
plied during the DCA’s review of local 
government comprehensive plans under 
the Growth Management Act. The peti- 
tioners alleged that the secretary of the 
department had defined “urban sprawl” 
in a DCA newsletter. The newsletter had 
identified various effects of urban sprawl, 
including inefficient infrastructure expen- 
ditures, inefficient use of land, and endan- 
gered natural resources. 


| | 


Finding that the petitioners had a clear 
point of entry into the comprehensive plan 
review process which resulted in a §120.57 
hearing, Hearing Officer Meale concluded 
that they could not show a direct injury 
in fact of sufficient immediacy and reality 
to establish that they were “substantially 
affected persons” within the meaning of 
§120.56. After analyzing cases on both 
sides of the nonrule policy debate, the 
hearing officer concluded that the depart- 
mental policies at issue were incipient, and 
not so solidified as to require their promul- 
gation as rules. Mr. Meale also observed 
that the proper forum for affected persons 
to challenge any nonrule policies concern- 
ing the urban sprawl rules was the §120.57 
hearing on the local government’s plan, at 
which the DCA would have to prove and 
justify its policies.!° 


When Is a Rule Change 
a New Rule? 

F.S. §120.54 establishes the procedures 
which agencies must follow in developing 
and adopting rules. Prior to the adoption, 
amendment or repeal of any rule (except 
an emergency rule), the agency must pub- 
lish a notice of its intended action in the 
Florida Administrative Weekly, which in- 
cludes the text of the proposed rule. 
Unless the intended action relates exclu- 
sively to organization, procedure, or prac- 
tice of the agency, if requested to do so 
by any “affected person” within 21 days 
after the date of publication, the agency 
must schedule a public hearing. Whether 
or not a public hearing is held, “any 
material pertinent to the issues under 
consideration submitted to the agency 
within twenty-one days after the date of 
publication of the notice or submitted at 
a public hearing shall be considered by the 
agency and made a part of the record of 
the rulemaking proceeding.”!! After publi- 
cation of the notice and prior to adoption, 
amendment or repeal of the rule, 
the agency may withdraw the rule in whole or 
in part or may make such changes in the rule 
as are supported by the record of public 
hearings held on the rule, technical changes 
which do not affect the substance of the rule, 
changes in response to written material relating 
to the rule received by the agency within 
twenty-one days after the notice and made a 
part of the record of the proceeding, or changes 
in response to a proposed objection by the 
[Joint Administrative Procedures] committee. !2 

Two recent final orders of the Division 
of Administrative Hearings have consid- 
ered the effect of changes to proposed 
rules made after the date of initial publica- 
tion, but before final adoption. In Florida 
League of Cities v. State of Florida, 


Department of Administration, 11 FALR 
102 (DOAH 1988), the Florida League of 
Cities challenged the validity of rules prom- 
ulgated by the Department of Administra- 
tion implementing 1987 amendments to 
the Florida veteran’s employment prefer- 
ence statute.'3 The league’s rule challenge 
focused on two changes in the depart- 
ment’s rules which occurred after initial 
publication in the Florida Administrative 
Weekly, but before final adoption. After 
the rules were initially published, the League 


instituted a challenge to the proposed 
rules under F.S. §120.54. The proposed 
rule challenge proceeding was resolved by 
a stipulation between the League and the 
department, which contained specific new 
language for the rule, to which the parties 
agreed. The department then modified its 
proposed rules in accordance with the 
stipulation. The department also included 
additional language in other sections of 
the proposed rule, however, which essen- 
tially reinserted the provisions to which 
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the league had objected and which the 
league thought had been resolved by the 
stipulation. The hearing officer concluded 
that the department had materially changed 
the intent of its rules following the stipula- 
tion, resulting in a substantially different 


rule. The hearing officer found: 

[T]he agency has not been able to show that the 
changes in the rule, resulting in the language 
most recently proposed for adoption, were the 
result of any circumstances countenanced by 
Section 120.54(13)(b), Florida Statutes. Be- 
cause the changes do not comply with that 
subsection, the agency has no authority to 
make the changes which were made, after the 
time for challenging them had expired, unless 
new notice is published and a new point of 
entry to challenge them is afforded.'4 


More recently, the factual scenario in 
Florida League of Cities was taken one 
step further. In Florida Medical Center v. 
Department of Health and Rehabilitative 
Services, 11 TALR 3904 (DOAH 1989), 
the same hearing officer who decided the 
Florida League of Cities case was called 
upon to consider challenges to a proposed 
HRS rule which had been modified as the 
result of a stipulation reached in an earlier 
proposed rule challenge proceeding. HRS 
initially published amendments to its car- 
diac catheterization “need” rule in April 
1988. Within 21 days two hospitals filed 
petitions challenging the proposed rules 
under §120.54(4). At the public hearing 
on the proposed rules, an HRS represen- 
tative mentioned that the amendments 
had been challenged. The rule challenge 
petitions were not incorporated into the 
record of the public hearing, however. 
Representatives of the two challenger hos- 
pitals met privately with HRS representa- 
tives on a number of occasions to discuss 
changes to the proposed rules. The two 
hospitals also transmitted correspondence 
to HRS concerning changes to the pro- 
posed rules. The private meetings and 

‘correspondence eventually led to stipu- 
lated changes in the proposed rules which 
settled the first rule challenges. In July 
1988 HRS published a “notice of change 
in proposed rule amendments” regarding 
the cardiac catheterization rule. This no- 
tice specifically stated: “The changes were 
made as a result of public comments and 
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must provide a new notice of its intent to 
adopt the rule amendments, and provide 
a new point of entry for substantially 
interested parties. The three challengers 
asserted that the intent of the original 
proposed rule amendments was dramati- 
cally changed by the July publication. 

At the hearing, HRS maintained that 
the two initial rule challenge petitions fell 
within the category of “written material 
relating to the rule received by the agency 
within twenty-one days after the notice 
and made a part of the record of the 
proceeding. . . .” See §120.54(13)(b). The 
hearing officer found that the initial rule 
challenge petitions were not actually made 
a part of the record of the rulemaking 
proceeding. Even if the rule challenge 
petitions had been included in the agency’s 
rulemaking record, the hearing officer 
concluded that they would not have sup- 
ported the changes to the rule. In perti- 
nent part, the hearing officer observed: 

The agency must make a good faith effort 
to afford interested parties the opportunity to 
present evidence and argument in rulemaking 
proceedings under Section 120.54. The rule- 
making process is designed to prevent exactly 
what happened in this case, that is, an agency 
“negotiating” with one or two substantially 
affected parties and then receiving non-record, 
written materials and verbal comments from 
them after the lapse of the twenty-one day 
period, using those communications to make 


public and affected parties. 
Who Cares? 

The final important thread of analysis 
in rulemaking and rule challenge decisions 
concerns who has the requisite interest to 
institute such proceedings. Section 120.54(3) 
provides that any “affected person” may 
request and obtain a public hearing on a 
proposed rule or proposed rule change. 
In order to obtain a hearing on a previ- 
ously adopted rule, however, §120.56 re- 
quires that a person be “substantially 
affected.” In similar, but not identical 
language, §120.57 entitles any party whose 
“substantial interests” are determined by 
an agency to a formal or informal admin- 
istrative hearing. Two recent court deci- 
sions have interpreted and applied these 
standing provisions. 

In Coalition of Mental Health Profes- 
sions v. Department of Professional Regu- 
lation, Board of Clinical Social Work, 
Marriage and Family Therapy and Mental 
Health Counseling, 546 So.2d 27 (Fla. Ist 
DCA 1989), the First District Court of 
Appeal reversed the hearing officer’s de- 
termination that the Coalition of Mental 
Health Professions lacked standing to in- 
tervene in a proceeding challenging the 
rules of the Board of Clinical Social 
Work, Marriage and Family Therapy and 
Mental Health Counseling. The court in 
essence held that the coalition had “auto- 
matic” standing in the rule challenge pro- 
ceeding, based on the fact that its 
members would be regulated by the rules 
at issue. !6 

Conversely, in the most recent confron- 
tation between ophthalmologists and op- 
tometrists, the First District Court of 
Appeal ruled that the Florida Society of 
Ophthalmology (FSO), the Florida Medi- 
cal Association (FMA), and several indi- 
vidual ophthalmologists did not have 
standing to challenge rules of the Board 
of Optometry implementing legislation 
which clarified the authority of optome- 
trists to use and prescribe certain drugs.!7 
In so holding, the court concluded that 
the right to administer drugs was, by 
virtue of the amendment to the optometry 
statute, no longer exclusively reserved to 


negotiations with the Petitioners challeng- 
ing certain portions of the amendments.” 
Both hospitals dismissed their rule chal- 
lenge petitions based upon the changes 
HRS made to the proposed rule 
amendments. 

Within 2i days after publication of the 
July notice, three other hospitals filed rule 


changes in the proposed rule, and placing the 
rule in effect without giving an opportunity for 
other substantially affected persons to com- 
ment on the changes. The rulemaking process 
is a public process in which all substantially 
affected parties should have equal opportunity 
for their ideas to be considered. One of the 
prime goals of the Administrative Procedure 
Act is to encourage agencies to interpret 
ore statutes under their regulatory charge by em- 
challenge petitions under §120.54. The ploying rulemaking, accomplished only after 
three new challengers contended that HRS_ consideration of the interest of the general 
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the practice of medicine. Thus, the oph- 
thalmologists could not assert a protected 
economic right that had been impaired by 
the rules of the Board of Optometry. 
Under the facts of the case, the court 
concluded that “there is no significant 
difference between the concepts . . . ‘sub- 
stantial interests’ under Section 120.57 . . 
. and . . . being ‘substantially affected’ 
persons under Section 120.56.”!8 


The case also contains a novel set of 
circumstances surrounding the participa- 
tion of the Department of Professional 
Regulation. FSO and FMA initially filed 
the rule challenge proceeding against the 
Board of Optometry, and named the de- 
partment as a party respondent. After the 
close of evidence in the §120.56 rule 
challenge hearing, the department’s newly 
assigned counsel realigned the department 
with the parties challenging the rule. The 
Board of Optometry and other appellees 
filed a motion to dismiss the department 
as a party, alleging in part that the depart- 
ment had been privy to confidential and 
privileged communications. Noting that 
§455.217 explicitly gives the department 
standing to challenge rules promulgated 
by the Board of Optometry, the court 
upheld the department’s standing to main- 
tain the rule challenge.!9 


Conclusion 

As illustrated above, the dividing line 
between an invalid, unpromulgated rule 
and permissible nonrule policy remains in 
approximately the same state of clarity 
today as when McDonald was decided. 
Debate continues on the question of “when 
is a rule not a rule?” From the recent cases 
discussed above, it is apparent that this 
question will be addressed on a fact- 
specific, case-by-case basis, and that liti- 
gants will be encouraged to raise nonrule 
policy issues in a §120.57 proceeding rather 
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than a §120.56 rule challenge. 

Answering the question of “when is a 
rule change a new rule” is somewhat 
easier, turning on whether the agency 
strictly complies with the provisions of 
§120.54(3)(a). The issue of standing in rule 
challenge proceedings is still being decided 
on the facts of the case, but it is clear that 
persons directly regulated by agency rules 
have “automatic” standing to participate.0 
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TRIAL LAWYERS FORUM 


Establishing Causation in a Legal 


hen a client has been dam- 
aged because his lawyer mis- 
handles a lawsuit, the 
client’s remedy is to sue the 
lawyer for malpractice. In such cases, 
Florida courts have traditionally required 
the client to “retry” the mishandled claim 
as a “case within a case” to show that the 
client would have achieved a better result 
if the lawyer had not negligently mishan- 
dled the underlying lawsuit. This “case 
within a case” requirement is necessary 
because of a plaintiff's burden to prove 
that the attorney’s negligence was the legal 
cause of loss to the plaintiff. There is some 
authority, however, that would permit the 
client’s burden of proof to be met by 
presenting expert testimony about the value 
of the underlying case had it not been 
mishandled, thus avoiding the need to 
retry the “case within a case.” 


The Case Within a Case 

The elements of a legal malpractice 

claim are well settled: 
In a suit against an attorney for negligence, the 
plaintiff must prove three things in order to 
recover: (1) The attorney’s employment; (2) his 
neglect of a reasonable duty; and (3) that such 
negligence resulted in and was a proximate 
cause of loss to the client.! 

These elements were first expressly rec- 
ognized by a Florida court in the land- 
mark case of Weiner v. Moreno, 271 
So.2d 217, 219 (Fla. 34 DCA 1973).2 In 
Weiner, a client sued her attorneys for 
legal malpractice when her medical mal- 
practice wrongful death claim was dismissed 
for lack of prosecution after the statute of 
limitations had run. The decedent had 
received severe injuries in an automobile 
accident. During emergency surgery fol- 
lowing the accident, two surgical packs 
were left in his body. The decedent died 
two weeks later. His widow subsequently 
retained the attorneys to pursue a medical 
malpractice claim against the hospital. 

The trial court granted summary judg- 
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ment for the client, and the attorney 
defendants appealed. Upon review, the 
Third District Court of Appeal found 
that, although the attorneys had clearly 
committed negligence, a question remained 
as to whether their negligence was the 
proximate cause of loss to the plaintiff. 
The court reasoned that, had the medical 
malpractice claim not been dismissed, plain- 
tiff would have had to prove the dece- 
dent’s death was caused by medical 
malpractice and not by injuries sustained 
in the automobile accident. If the decedent 
would have died from injuries received in 
the accident regardless of the surgeon’s 
negligence, then the medical malpractice 
was not the legal cause of death, and the 
plaintiff could not have prevailed in her 
medical malpractice claim. If the plaintiff 
could not have prevailed on her underly- 
ing claim, then the attorneys’ negligence 
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did not proximately cause any loss to the 
plaintiff. 

Therefore, the Weiner court found it 
necessary for this causation issue to be 
resolved by the jury as part of the legal 
malpractice case. The attorneys effectively 
step into the shoes of the hospital, and the 
plaintiff has the same burden of proving 
the hospital’s causal negligence as if the 
medical malpractice suit had not been 
dismissed. 

Although the “case within a case” issue 
arises most frequently in cases where an 
attorney allows the statute of limitations 
to run on a Client’s potential claim, the 
issue arises in other instances as well.3 
Thus, in Michael Kovach, P.A. v. Pearce, 
427 So.2d 1128 (Fla. 5th DCA 1983), a 
defendant was found liable for a substan- 
tial judgment in an automobile accident 
case where the defense attorney failed to 
plead comparative negligence as an af- 
firmative defense. In the ensuing legal 
malpractice case against the defense attor- 
ney, the client had to completely retry the 
automobile negligence case to determine 
whether any comparative negligence ex- 
isted that would have offset any portion 
of the underlying judgment if comparative 
negligence had been pled. 

Similarly, in the recent case of Oteiza 
v. Braxton, 547 So.2d 948 (Fla. 3d DCA 
1989), an attorney was sued for failing to 
file a timely appeal from an administrative 
disciplinary order suspending a physician’s 
license. The Oteiza court noted that the 
plaintiff's causation burden not only re- 
quired him to show that he would have 
obtained a favorable result on appeal, but 
also that he would have obtained a re- 
duced penalty upon remand.* Oteiza 
squarely follows a long line of Florida 
cases requiring plaintiffs in legal malprac- 
tice actions to show they would have 
ultimately obtained a better result but for 
their attorney’s negligence to satisfy the 
causation element. 


- 


Expert Testimony 

When a litigant’s claim is barred by his 
lawyer’s failure to file within the limita- 
tions period, or when a litigant’s claim is 
otherwise lost through the negligence of 
his attorney, the litigant loses the value of 
his claim. As noted above, one way of 
establishing the value of the claim is 
through the “case within a case” concept 
followed by Weiner and its progeny. An- 
other alternative is to attempt to establish 
value by expert testimony. 

In Warwick, Paul & Warwick v. Dotter, 
190 So.2d 596 (Fla. 4th DCA 1966), a 
legal malpractice case arising out of an 
attorney’s failure to attend a divorce trial, 
the plaintiff's damages were measured by 
the difference between the alimony awarded 
and the lesser alimony that may have been 
awarded if the husband’s lawyer appeared 
at trial. In Warwick, the husband was 
permitted to offer expert testimony that 
he would have had to pay $15 to $19 less 
in weekly alimony if the husband’s attor- 
ney had appeared and offered available 
evidence regarding income and net worth 
at the divorce trial. 

The Warwick case preceded Weiner. 
Nonetheless, Warwick did permit the use 
of expert testimony to establish what 
would have happened if the trial had not 
been tainted by negligence. The Warwick 
court did not require a full retrial of the 
divorce claim as a “case within the case” 
to support the causation element of the 
malpractice claim. 

The use of expert testimony to establish 
the value of a claim was implicitly ap- 
proved in the recent Fifth District Court 
of Appeal case of Keramati v. Schackow, 
_— So.2d __, 14 FLW 2894 (Fla. Sth 
DCA 1989). The Keramati case arose out 
of a medical malpractice claim. The defen- 
dant attorneys had represented the minor 
plaintiff in a claim against a pediatrician, 
alleging the doctor failed to diagnose 
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spinal meningitis shortly after birth, result- 
ing in the plaintiff's loss of hearing. The 
medical malpractice claim was settled for 
$200,000. The plaintiff then sued the attor- 
neys alleging that the case was settled for 
an inadequate amount because of the 
substantial likelihood that the case was 
untimely filed and would be barred by the 
statute of limitations. The defendant attor- 
neys argued that the Keramatis were equi- 
tably estopped from asserting any legal 
malpractice claim because they accepted 
and approved the $200,000, and agreed to 
settle after becoming aware of the statute 
of limitations problem. The trial judge 
entered summary judgment for the 
attorneys. 

Reversing and remanding for trial, the 
Fifth District Court of Appeal relied upon 
expert testimony that the medical mal- 
practice case had a settlement value in 
excess of $1,000,000, and a jury value, 
assuming clear liability, of $2,000,000.5 
The court found that factual disputes 
existed as to whether acceptance of $200,000 
in a $2,000,000 case equitably estopped 
the plaintiffs from recovering the remain- 
der from their attorneys, whose malprac- 
tice was known and arguably responsible 
for the low settlement. Indeed, the court 
found the plaintiffs’ settlement of $200,000 
could be viewed as mitigation of dam- 
ages rather than acceptance of “full 
compensation.”© 


Analysis 

The Warwick and Keramati decisions 
depart from the “case within a case” 
principle. Warwick may be somewhat dis- 
tinguishable because the “expert” was the 
opposing attorney who attended the trial 
and had first-hand knowledge of the effect 
of the negligence.” In Keramati, however, 
the court reversed the summary judgment 
expressly because of expert testimony that 
this case with a settlement value “in excess 


of $1,000,000” was settled for $200,000.8 
Although there are some positive aspects 
of admitting this type of expert testimony, 
it is suggested that such testimony is 
inherently speculative and should not have 
been admitted by the court. 

Proof of “a case within a case” may well 
involve greater expense and effort than 
expert testimony regarding the value of 
the case. It is certainly more expensive to 
prove a medical malpractice case than to 
have a trial lawyer testify about the value 
of the case. Of course, the plaintiff would 
have to incur the expense of the medical 
malpractice case if it is not barred by the 
limitations period, and it is not clear why 
the plaintiff should receive a windfall by 
avoiding the expense of proving the case 
when the lawyers are the defendants. 

It is also true that experienced trial 
attorneys generally can be expected to 
have the requisite expertise to offer expert 
testimony regarding settlement value. In 
this state, litigants are encouraged to settle 
their cases. Mediation has become a man- 
datory step before most trial judges will 
set a case for trial.? Additionally, both the 
offer of judgment rule and offer of settle- 
ment statute contain coercive provisions 
designed to induce settlement.!° Federal 
courts have initiated mandatory, non- 
binding, court-annexed arbitration and 
summary jury trials.!! In all courts, the 
full disclosure of relevant facts mandated 
by the discovery process is designed, at 
least in part, to promote settlement.!? The 
expense and risk of a jury trial also tends 
to impel settlement before trial. 

As a result, most cases settle, and trial 
lawyers have a consequent duty to evalu- 
ate their cases from a settlement stand- 
point. Nonetheless, such expert testimony 
should generally be excluded because it 
usually requires speculation as to the 
amount the primary tortfeasor would have 
been willing to pay in settlement. 
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This issue was addressed in the New 

Jersey case of Fuschetti v. Bierman, 128 
N.J. Super. 290, 319 A.2d 781 (Super. Ct. 
Law Div. 1974). In Fuschetti, the court 
examined whether to allow expert testi- 
mony regarding the settlement and verdict 
value of a claim in a legal malpractice 
case. Refusing to admit such evidence, the 
Fuschetti court held: 
[B]ecause no expert can suppose with any 
degree of reasonable certainty the private blends 
of hopes and fears that might have come 
together to produce a settlement before or 
during trial, expert testimony as to reasonable 
settlement value will be excluded as irrelevant. 


The court likewise held expert testi- 
mony of the case’s verdict value inadmissi- 
ble because the expert would have to 
know everything that would have been 
before the prior jury as well as the peculiar 
“inclinations” of such juries when and 
where the case would have been heard. In 
so holding, the Fuschetti court clearly 
recognized that causation can be estab- 
lished only by an actual trial of the “case 
within the case,” and that the province of 
the jury would be invaded by speculative 
expert testimony.!3 

Although an expert may be able to 
skillfully assess the settlement value of a 
case based upon comparable damage 
awards and the probability of liability 
being found, it might be difficult to specu- 
late about the many other factors that 
may be relevant to the parties’ settlement 
decisions. Perhaps the primary tortfeasor 
or its insurer had a policy of not settling 
lawsuits, or paying only “nuisance value.” 
Perhaps the doctor in a medical malprac- 
tice case refuses to acknowledge liability 
despite evidence to the contrary. The 
settlement analysis by the primary tortfea- 
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sor, his attorney, and insurer may be 
unavailable at the time of the legal mal- 
practice case because such information is 
considered privileged. The expert would, 
therefore, necessarily speculate about the 
actual settlement posture of the primary 
tortfeasor if the case had not been barred 
by the statute of limitations. Expert 
testimony should not be based on such 
speculation. !4 

Another consideration regarding reli- 
ance on expert testimony for establishing 
the value of the underlying claim in a legal 
malpractice case is that such testimony 
tends to usurp the jury’s function. It is for 
the fact finder to determine damages or 
the value of a claim. Assume, for example, 
in Keramati that the medical malpractice 
claim had not been barred by the statute 
of limitations and the physicians’ liability 
had been established. In that case, the 
plaintiffs would not have then been able 
to present a renowned trial lawyer as an 
expert witness to tell the jury what value 
to assign the plaintiff's loss of hearing 
claim. Nor would the defendants have 
been able to present a renowned trial 
lawyer to rebut the value assigned by the 
plaintiffs’ expert. Instead, it would be for 
the jury to assess damages based upon 
traditional medical, economic, and reha- 
bilitative evidence, and based upon in- 
structions to the jury. 

In the legal malpractice case, the same 
measure of damages would apply as in the 
medical malpractice case. In both cases, if 
the case goes to trial, a jury would be 
asked to assess the damages necessary to 
compensate the child for his loss of hear- 
ing. It is peculiarly the function of the jury 
to make this assessment. There is not 
apparent justification for impairing the 
jury’s function by allowing this testimony 
in the damages portion of the legal mal- 
practice case. If the testimony is relied 
upon by the jury, the jury substitutes the 
expert’s judgment for its own. If it is 
not relied upon, then the testimony is 
irrelevant. 

Since the “case within a case” concept 
placed the lawyer in the primary tortfea- 
sor’s shoes, the lawyer necessarily faces the 
same considerations relating to extrajudi- 
cial settlement and case analysis as those 
in the underlying case. A plaintiff in a 
legal malpractice case cannot recover more 
than the damages recoverable from the 
primary tortfeasor or his insurer.!5 There- 
fore, despite the lawyer’s negligence, the 
settlement value of the case does not 
change. The legal malpractice action has 
the same settlement value as the underly- 


ing case had. As a result, expert testimony 
should not be employed to bring into 
the courtroom the settlement evaluation 
process. 


Conclusion 

When a client’s claim is barred by his 
lawyer’s negligence, the lawyer may be 
sued. The client’s claim against the lawyer 
can be no stronger, no greater, and no 
easier to prove than the claim against the 
tortfeasor. Plaintiffs/clients should have 
to prove their underlying claim, and should 
not be able to present expert testimony 
about the value of the lost claims. 0 
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4547 So.2d at 950, 951. 
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2894. 
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ENVIRONMENTAL & LAND _USE LAW 


Did Equitable Estoppel Survive the 
Growth Management Act? 


[T]he theory of estoppel amounts to nothing 
more than an application of the rules of fair 
play. One party will not be permitted to invite 
another onto a welcome mat and then be 
permitted to snatch the mat away to the 
detriment of the party induced or permitted to 
stand thereon.! 
s we all know, a property 
owner who has relied to his 
detriment by changing his po- 
sition in good faith on some 
act or omission of government may suc- 
cessfully invoke the doctrine of equitable 
estoppel. If the property owner is success- 
ful in arguing equitable estoppel, he may 
begin or continue development even though 
the project or a phase of it may not 
otherwise be permissible.? 

However, in 1985, the Florida Legisla- 

ture enacted the Local Government 
Comprehensive Planning and Land Devel- 
opment Regulation Act (Growth Manage- 
ment Act).4 The act has been described as 
the linchpin of “a fully integrated state, 
regional, and local comprehensive plan- 
ning process.” One of the purposes of the 
Growth Management Act is to strengthen 
the powers of local governments in estab- 
lishing and implementing planning 
programs to guide and control future 
development.® The Florida Legislature, 
however, recognized the importance of 
protecting private property rights by in- 
cluding in the act a limitation against 
takings’ and providing for vested rights.* 
The vested rights provision reads as 
follows: 
Nothing in this act shall limit or modify the 
rights of any person to complete any develop- 
ment that has been authorized as a development 
of regional impact pursuant to chapter 380 or 
who has been issued a final local development 
order and development has commenced and is 
continuing in good faith.? 

By adding the vested rights provision, 
the Florida Legislature attempted to set 
forth specific guidelines for determining 
when a development that is inconsistent 
with a local government’s comprehensive 


May a landowner 
invoke equitable 
estoppel in the 
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Growth 
Management Act? 
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plan is nevertheless permissible. However, 
the vested rights provision does not spe- 
cifically or necessarily preclude the doctrine 
of equitable estoppel under the Growth 
Management Act. This article addresses 
the issue of whether a landowner may 
successfully invoke the doctrine of equita- 
ble estoppel in the aftermath of the Growth 
Management Act. 

Other than authorized developments of 
regional impact, a project is not vested 
until the developer obtains a final local 
development order and commences and 
continues development in good faith.!° 
Unfortunately, the term “final local devel- 
opment order” is not defined under the 
Growth Management Act. Recent declara- 
tory statements issued by the Department 
of Community Affairs indicate that local 
governments are responsible for determin- 
ing when a “final local development order” 
has been issued.!! The Department of 


Community Affairs has recently stated, 
however, that the term “final local devel- 
opment order” must be “some governmental 
action which authorizes commencement 
of an activity which falls within the defini- 
tion of development in Section 380.04, 
Florida Statutes.”!2 Local governments 
are apparently empowered to restrict a 
developer’s ability to obtain vested rights 
by narrowly defining the term “final local 
development order.” If local governments 
fail to define “final local development 
order” in their land development regula- 
tions, a court may look to the Growth 
Management Act for guidance. Although 
the act does not define “final local devel- 
opment order,” the term “development 
order” is defined as “any order granting, 
denying, or granting with conditions an 
application for a development permit.”!3 
In turn, a “development permit” is defined 
to include “any other official action of 
local government having the effect of 
permitting the development of land.”!4 A 
landowner could make a palatable argu- 
ment that these definitions do not preclude, 
and in fact are consistent with, the doc- 
trine of equitable estoppel. 

Simply stated, equitable estoppel cre- 
ates development rights when a landowner 
relies to his detriment upon some official 
action of local government.!5 This charac- 
terization is arguably encompassed within 
the definition of “development permit” 
found in F.S. §163.3164(7). Therefore, if 
a local government fails to define the term 
“final local development order,” a court 
may conclude that a developer who has 
relied to his detriment upon an official 
action of local government has received a 
final local development order for purposes 
of the vested rights provision of the Growth 
Management Act. 

Even if a local government restrictively 
defines the term “final local development 
order,” the common law doctrine of equi- 
table estoppel is not necessarily precluded. 
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While Florida case law indicates that 
equitable estoppel will not apply to “trans- 
actions that are forbidden by statute or 
that are contrary to public policy,”!® a 
landowner could persuasively assert that 
the Growth Management Act does not 
clearly establish a public policy to pre- 
clude the application of equitable estoppel. 
In fact, the introductory clause of 
§163.3167(8) provides “[njothing in this 
Act shall limit or modify the rights of any 
person....” Such language expresses a 


broad policy to protect property rights. If 
the legislature had intended to preclude all 
development which was inconsistent with 
a local government’s comprehensive plan 
except as provided in §163.3167(8), it 
would have stated: “No development which 
is inconsistent with the appropriate local 
government’s comprehensive plan may be 
completed or commenced unless the devel- 
opment has been authorized as a 
development of regional impact pursuant 
to Chapter 380 or has been issued a final 
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local development order and development 
has commenced and is continuing in good 
faith.” 

In fact, the Florida Legislature likely 
did not intend to eliminate equitable es- 
toppel under the Growth Management 
Act. While the legislature possesses great 
discretion in determining public policy,!’ 
a presumption exists that the legislature 
does not intend to alter existing law 
without expressing a clear intent to do 
so.'8 Because the doctrine of equitable 
estoppel is firmly rooted in Florida com- 
mon law,!9 it should remain as a means 
for protecting property rights until the 
legislature clearly precludes its 
application. 

Local governments may be unsuccessful 

to the extent they argue that the Growth 
Management Act necessarily eliminates 
equitable estoppel by clearly stating an 
intent to preclude developments that are 
inconsistent with local comprehensive plans. 
As one writer has described the doctrine 
of equitable estoppel: 
It is a rule of last resort, but when it is aroused 
into activity, it stays the operation of other 
rules which have not run their course, when to 
allow them to proceed further would be a 
greater wrong than to enjoin them perma- 
nently. It may, in proper cases, operate to cut 
off the right or privilege conferred by statute 
or even by the Constitution.” 

Although not in a land use context, the 

Florida Supreme Court recently addressed 
the issue of whether equitable estoppel is 
available when a statute seemingly pre- 
cludes its application.2! The court concluded 
that the plaintiff was entitled to invoke the 
doctrine of equitable estoppel despite the 
fact that the defendants had complied 
with the literal terms of a statute. The 
court explained: 
Further, absent specific statutory provision, 
there is no rule of law which in general exempts 
statutory rights and defenses from the opera- 
tion of the doctrine of equitable estoppel. 
Significantly, the statute neither expressly disal- 
lows application of the doctrine nor contains 
language suggesting such a result.” 

Although the Growth Management Act 
apparently permits local governments to 
narrowly define the term “final local de- 
velopment order,” thereby limiting the 
availability of vested rights, the act does 
not specifically preclude the doctrine of 
equitable estoppel. Nor does the act con- 
tain language suggesting that equitable 
estoppel is no longer available. Other 
courts have been reluctant to hold that a 
statute has precluded application of the 
doctrine of equitable estoppel even though 
the statute would apparently call for such 
a result.23 In Hittel v. Rosenhagen, 492 
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So.2d 1086 (Fla. 4th DCA 1986), the 
Fourth District Court of Appeal con- 
strued a statute governing tax liens and 
held that it did not preclude a taxpayer 
from arguing equitable estoppel. In part, 
the statute read: “No act of omission or 
commission on the part of any property 
appraiser, tax collector, ... shall operate 
to defeat the payment of the taxes. . . .”24 
The local government argued this provi- 
sion precluded the landowner from as- 
serting the doctrine of equitable estoppel. 
The court disagreed and held “the statute 
does not absolve the county and its offi- 
cers from conduct that might create an 
equitable estoppel argument against it.”25 
In Rosenhagen, the statutory tax provi- 
sion was seemingly the legislature’s attempt 
to preclude a landowner from prevailing 
under the theory of estoppel. Conversely, 
the vested rights and other provisions of 
the Growth Management Act are even less 
clear in establishing a legislative intent to 
preclude equitable estoppel. As a result, 
courts will likely permit developers to 
argue estoppel even if they are unable to 
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satisfy the strict criteria set forth in the 
vested rights provision of the act. 

An argument that equitable estoppel is 
necessarily precluded under the concur- 
rency provisions of the Growth Manage- 
ment Act must also fail. Under the Growth 
Management Act, a local government’s 
comprehensive plan must contain a capital 
improvement element to consider the ade- 
quacy of public facilities.26 Public facilities 
needed to support development must be 
available concurrent with impacts of such 
development. Under the concurrency doc- 
trine, development is precluded if the local 
government has insufficient public facili- 
ties and services required to support the 
proposed development.2” Any aggrieved 
or adversely affected party has standing 
to challenge the issuance of development 
orders for any development the approval 
of which would be inconsistent with the 
local government’s plan.”8 

Local governments may argue that equi- 
table estoppel cannot be invoked by a 
landowner to the extent it would allow 
developments which violate concurrency. 
However, courts have rejected a local 
government’s argument that estoppel can- 
not be applied when it would operate to 
bring about an otherwise unlawful re- 
sult.29 Thus, a development could be 
allowed to proceed even though it would 
be in violation of concurrency. Also, equi- 
table estoppel is a suit in equity,>° and as 
such, a court has great discretion in fash- 
ioning a fair remedy.3! Accordingly, a 
local government may be unsuccessful in 
arguing that the concurrency requirement 
operates to deprive the landowner of a 
remedy even though the landowner has 
proven the elements of equitable estoppel. 
In fact, to the extent the development is 
precluded under the local government’s 
comprehensive plan due to concurrency, 
a court could nevertheless compel a local 
government to pay money damages to the 
developer if the landowner has established 
a basis for relief under equitable estoppel. 
In essence, concurrency is preserved while 
the developer is fully compensated. 

The Growth Management Act was en- 
acted to ensure orderly and controlled 
development. To the extent that a devel- 
oper fails to meet the statutory vested 
rights criteria as defined through a local 
government’s land development regula- 
tions, the landowner could argue that the 
local government is equitably estopped 
from enforcing its comprehensive plan 
and land development regulations. In fact, 
a local government which has caused a 
property owner to rely to its detriment 
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upon some governmental act or omission 
may discover that the Growth Manage- 
ment Act and its vested rights provision 
will not halt the otherwise inconsistent 
development.0 
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(Fla. 2d D.C.A. 1966). 

2028 Am. Jur. 2d, Estoppel and Waiver §34 
(1966). See also Yorke v. Noble, 466 So.2d 349 
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4th D.C.A. 1986). 
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29 Rosenhagen, 492 So.2d at 1086. 
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WHEN YOU NEED 
SOMEONE’S ADDRESS TRACED, 
YOU CAN’T BEAT 
OUR GUARANTEE 


“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 


four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘‘NO TRACE 
- NO CHARGE"’ basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 


International Tracing Service, call today 


TOLL FREE 


1-800-426-9850 
“NO TRACE - NO CHARGE” 


LAWYER SERVICES PAGES 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
= Mech. Engineering; Unit Rig 
= & Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 


Tomlinson Engineering Company 
(918) 252-1905 


Expert Witness 
GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, includ- 
ing: 

© Forklift & Hoists 

® Material Handling Equipment 

®@ Construction Equipment 

@ Trucks of all types 

®@ Heavy Vehicles 

@ Airline Ground Handling Equipment 

@ Electric Vehicles 

@ Ditching Machines 

@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


8425 South 73rd East Avenue 
Tulsa, Oklahoma 74133 


RESOURCES 


Experts on Experts” 


ALL FIELDS NATIONWIDE 


San Francisco 
Los Angeles 
San Diego 
Philadelphia 
Minneapolis 
New Orleans 
St. Louis 
New York 
Chicago 
Atlanta 
Boston 
Houston 
Dallas 
Miami 
Peoria 


Washington DC (202) 397-1177 


(415) 398-8854 
(213) 669-1660 
(619) 232-4618 


(215) 829-9570 


(612) 338-2788 


(504) 525-8806 
(314) 241-9669 
(212) 288-1120 
(312) 327-2830 
(404) 577-3592 


(617) 451-5351 


(713) 223-2330 


(214) 698-1881 


(305) 372-5259 
(309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 
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¢ Personal Injury 


* Quick and Efficient v'~ FAX 

* Second Opinion of Psychological 
Testing Evidence 

* Re-Testing upon request 


Tel. 


ATTENTION 
FLORID 


EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS 
EXPERT TESTIMONY RE-TESTING 
Family 


Civil 
* 30 Years Experience 
in Federal, State, and 


Local Courts 
* Confidential and Impartial 


Criminal 


1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 %* Case Review * 


Strengthen Your Case—Call: 
(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 441-9346 


FAX 


A BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 


In your own home: 


Video Cassette “Nutshell Lectures” 
Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 

Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 


COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 


headquarters as follows: = 


RIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 


West Bloomfield, Michigan 48322 


FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


SERNICES 
| 
at ll NU. 
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Credible. | SMALL FIRM 


Florida physicians have more credibility with Florida SOFTWARE 
juries. We have more than 500 Florida physicians who} | FOR /BM PCs & COMPATIBLES 
will review your malpractice case and, if it has merit,| | Te & Billing O £99" 


Trust Accounting [1 *99* 
testify for you. Plaintiff or defense. Trust Check Writer *49* 


Integrated Time, 
Physicians for Quality Billing & Trust. #179" 
1-800-284-DOCS (1-800-284-3627) Case Search 0 $179* 
(Database for Legal Research) 


More Information ( Free 
*Add $10 handling 


HEALTH CARE AUDITORS, INC. 


These programs are so simple 
CONSULTATIVE EXPERTS to operate, your legal 
TO THE MEDICAL-LEGAL COMMUNITY secretary will have them 
— MEDICAL MALPRACTICE EXPERTS — running in less than an hour. 
GRATIS PREVIEW OF YOUR CASE BY OUR HCAI LITIGATION 
SUPPORT TEAM. 
Attorney Software, 
« AN HCAI REPRESENTATIVE WILL COME TO YOUR OFFICE TO cant fips 
WORK CLOSELY WITH YOUR FIRM, GRATIS. 1808 
¢« ALL OUR MEDICAL EXPERTS ARE TEACHING OR ACTIVELY Suite 101 
ENGAGED IN PRACTICE IN FLORIDA. 


W. Palm Beach, FL 33409 
e “11TH HOUR EXPERTS” OUR SPECIALTY. (800) 749-9060 


(COLLECT CALLS GLADLY ACCEPTED) 


P.O. BOX 22007 
cacLHca! 813-579-8054 st FL 33742 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 


Forensic genealogists to the Florida Bar since 1966 Is your client CHEMICALLY DEPENDENT: 


TRY US FIRST! _. judgement/perception impaired; voluntary/in- 
FLORIDA LICENSE #GA 8600232 voluntary intoxication, toxic/psychiatric psy- 

} chosis, psychiatric illness & legal insanity v. 

organic brain syndrome & addictive disorder? 


PROFESSIONAL VIDEO PHOTOGRAPHY 


DEPOSITIONS/DOCUMENTARIES/DAY IN THE LIFE 
»)¢ Exceeding Federal Court Standards €€ ® CERTIFIED in medicine's newest speciality— 
e Industrial JVC Broadcast Equipment ADDICTIONOLOGY 
e Pelco Digital Time & Date Generator = EXPERT TESTIMONY & CASE ANALSYIS for 

e Simultaneous Audio Tape Backup Recording plantitt/detenee 


»e Individual Color Monitors for the Judge, the Jury 
and Each Legal Counselor « 
»@ If the case is important enough to go to court then it is fy tee, nicotine, & proach —_— 
important enough to call us « Peter M. Macaluso, M.D., P.A. 
PROFESSIONAL VIDEO PHOTOGRAPHY 
Tallahassee, Florida 32308 


FLORIDA (305) 925-1969 PENNsYiVANIA (412) 931-5600 


1-800-433-5854 
e 7 amto 10 pm Monday through Saturday (anywhere) 
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| 
ADDICTIONOLOGIST 
IMPAIRED 

WE 
DEPENDENT 
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@) LEGAL VIEWS 


PROFESSIONAL SERVICES 


@ PRIVATE INVESTIGATION 
LICENSE # A8900145 
@ LEGAL RESEARCH 
(SUPERVISED BY 
MEMBER OF 
FLORIDA BAR) 
SUPREME COURT 
CERTIFIED MEDIATOR 
PARALEGAL SERVICES 
INTERPRETERS 
VIDEO DEPOSITIONS 
WORLDWIDE FAX 
CENTER 
PROCESS SERVICE 


3296-C Commercial Way 
Spring Hill, FL 34606 
904-686-9889 


FAX 904-686-8924 
Florida Watts 
1-800-552-1338 


MasterCard 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-950-9980 
After tone — dial 111 


Physicians 


for 
Quality 


Flat Fee — $275 

No Contingency Fee 
Free: A physician will 
assist you with selecting 
an expert, as needed. 


Largest Selection of 
Florida Doctors. 


Fast Turnaround 
(Usually less than a week) 
Number One with optional 
library research service — 
let us find journal articles 
pertaining to your case! 


1-800-284-DOCS 
(1-800-284-3627) 


Satisfaction guaranteed or your money back. 


FEDERAL LEVEL 


F.L.A. SEARCH CO., INC. 


e UCC @ SUITS © JUDGMENTS 
@ STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Advertisers Index can be found on page 46. 
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But, 
You Sai 
‘Unsinkable’ 


Capt. Edward J. Smith 
R.M.S. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 

most up-to-date information 

in your hands. Fast! That’s 

our business. 

Ff Count on CIS for filing, re- 
7 search information and document 
{ retrieval on state, county and na- 
tional levels. Corporate, UCC work, 
tax liens, judgments, DMV records 
as well as any information of 
public record. We also provide 
registered agent services and cor- 
porate kits. 

Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists in Public Records Research 


\ 


‘uperb i in United For a free “Buyer's Guide To 


States Code Annotated USCA.” contact vour West Sales 
takes you to the federal law you Representative or write to: 
need faster and easier West Publishing Company, 50 W. 
Kellogg Blvd... P.O. Box 64526, 
St. Paul, MN 55164-0526. 


R 


The set's General | 
Index contains thousands of 
entry lines not found in any other 
annotated federal law source. 

~ Annual revisions ensure the 
index is always up-to-date. 


‘Finding federal law fast with 
‘superior indexing: a dividend 
vou receive only from USCA. 


tated Fede w Source 
“Onty One Annotate 
ee mplete, Current In 


